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Inthe Supreme Court of the Hmited States. 
Ocrosas Tzam, 1888. 


—ap. 
- 


ee : 
THE CENTRAL NATIONAL BANK OF 
WASHINGTON CITY ser at, 


ANNIE G. HUME, Arrruiaxr, 


THE CENTRAL NATIONAL BANK OF 
WASHINGTON CITY er at. 


Brief for the Appellants in No. 29, who are Appellees 
in No. 30. 


— oe- —-—_— 


STATEMENT OF CASE. 


Thomas L. Hume, late of the District of Columbia, died 
intestate therein on the 23d day of October, 1881. He 
left him surviving his widow, Annie G. Hume, above 
named, and six minor children. During his life he pro- 
cured five policies of insurance thereon, as follows : 


Léfe Insur- 
age etc pene 10,000 
Mutaal Life 


_) Pe 
e 


1 sai in ton thn exms of 0,000, cons 


On January 90, 1688, by order of coun! 
and Mechanics’ Netional Bank of Geotgets 
allowed to intervene in the eaid cause 6 

On January 4, 1888, by decree of « 
four causes were consolidated ; the: 

#10,000 was pal over 00 Anata G. 
as guardien for her children; the 
$10,000 and the Coancstiont Mutual & 


into the registry of the court, and the J 
: was ordered to 


oie Mh 4 
2 
aA PS 


ie — 


riko 


ahh se 


~~ 


P 


ee 


ae 
A. the 


ti* 


he, £> 


- 
i*: 
%, 
- 
. 
4 
oe 
» 
4 


¥ ‘ 


or 
re 


” 


F a 
€ 
od oe 
= ‘ 


» 
af, o - 
“ay bis 4 
? _ 4 
* 
‘ 
’ 
oe Va oe ’ 
¢ * a + We” ag a 3 es ; 
: aris Aone Seen tg * 
5 Sry Re yp We ° ae ae 2 a { 7 
3 * A pee? oe ~*~ *s I. -* “ 
on € Naty - 
r : A aa a i a ft ae lll yeh ~ 
. a vy: ‘y Sie See +a, aa “ 
‘ Sot - 5 43 . a aie 3 a 
‘ “fe . * i i - or 7 har . < 
“ee.” J yi ne 8 whe ig Ps bam 7: ‘ - ; _ 
: * Be e..| ‘“ rt 2 
eee OM Bed Qe BE yey Te: ; 
* sayy ol» a wee i> - ) 
wut Sa Par | de Poy ie ¢ 77 A p oy « - - 
ws ,-. SO i. 
Tet 1%". <3 get; ; i - 
- “ = 7 
4 ai ; 
2 e a 


—— 
) 
ey 
4 
* 
FY 
» 
nail 
@ 
é 


a ae Cae ee 


See ee ree ee oe eT ee al aan 
7% : r : . » 
, 
@u- 
Yr. 
i oF 
hiy 
A 
af 
“ei 
? 


ow 
wr 
ae Ss 


4 
{ s 
| ¥ 
¢ 
{ r 
4 
- . 
" % 
badd * 
* f 
. *. ~ 
re 
% * - 


4 ¥ 


otis 
ft. f. eet le 
ANG le et PEO xcs 


woe 
PERRIER me 
~~ ‘ . 


ee 


pag eae od 
7 tr nm 
29 OES 


ein “y ~ 


5 et -» a oY : "te i 
Soe =4 > cee * qe Ren Sie: vee 
ae ha 


* 
* 


7 


. +. a 
Sk ae 


= 


ix 


“Sint KOS SRG 
+. eC A _ 
‘ 1% att Se ‘ 


a 


* 


+ 


“i 


a XE ‘“P 
x 


See 
ud *. 


*¥ 
ze ‘- 


ty 


4g, © ta a 
i pion ee er 


-. 7 ad 

L one P , 4 
oc. gh + “ae 

; ist gil J ite 

oe 

tn Se 's h 

j = 4 7 

z, ol 

ry, 4 ° 

y 4 er « 


vi 
é 6% ¥ ¢ ; 
7. 
tigre. . x ™ Oi < Pg 5 et 
) alll hes, stead et TS 
tie a ay ¢™ 
24 ; » se?" sa yt ‘4 we + : 
i cg ed i of 
iam | df OE” RPL IE” 90 ye ieee: 
vine . } ‘ a = } ‘ ¥ . 
4 » af wre ‘hy r a 
pes « oe f- Fa a a yy KL Bul fren . 
ah” Yee Ae a y 
A. - he hap oe f 
fae igs Ct 1 FTeSa Ba of VOR Dh 
+d - : 
#3 a6? * ee 
ey sf > : ge tf «Me 
ad fe) ¢ 
7 wy & 
{ 
, 
# 
¥? 
ve. ‘i 
9 fs Sage om " 
é, 
o.oo 
, SY ot 
; at 
; fs Wa 
é yA oe A 
ep 
. — 
- bn fe 
A . - 
is i 7 


et 
. 


erat fe 
' ESS ar oa - yl 
Bee ts 8c A Migr, 
5 gS 


ie ’ Ks re Y 


4 


. ate 
uke 
Rae Beg!) 
as _ 


7 “; 4 . 

~. * 
bk ite a ie” 
a ae ST as 


ey RPE INS rt 
’ a e 
if P J % 


3 


a 4 
poet P60 V6 he Ho Ry 
: f Ltt area y a 


Sy PLES LO 
A Yip egy ei Han 


© Roberta, 1 Myl. 4 K., 4 


te. a Bim in 


0 ch hack », Bodlby (1. Mes. & G., 964), de- 
Teed. Chaneslice 


tet hilar, * 1 


hy tain Bea gllngan 


nage Ey 
}-eontes otis” Pte * es - : 


bg - | ‘fn ) 
4 Ye ere i curtain it Pa 
+3 % 


f vl a wtg® gf +h «% , 


*) 
ol 


& 


8. 


whens en ee < LOH VIA Ph 


— a , hte ~ “ 
ve wr : ; 


Payer = 
* ss ths ie wey Bh Dar 


ha! 


anh SEM! tpg GS 
| 7 ’ 


Mahe? 45 4 OBOE, 


> 
te 
; 


rs ? had oe Z a. 
; . po 
; <4 be Sd : 
+f oA 


tad tes 
“* pel 

ee 

e i ss 


- 
* 
e % 


ao oe} > agi 
fee SS e 


PGE POOLE SSO 


, & 4 
ars 3 ‘ ; oe fe ; > . Y 
‘ » . 
= 


tay 


a ‘ 7" 

5 <a e — - 

* Pa ie \ nS ee @ 
> ‘ee, % - . 


ond. hin other: 


farther 
‘ 2 
‘ ‘ er 
‘ oe 


7 
“aang Pe 
« 


naa oat & 
> Cab 


‘ ¥ ts 


re ey ye 
. 4 5 
Ve ee es ke he 
‘a AO ae oe : 
em 


, ‘ « 

i ” n - 
, * sd ; a 
" “be pase 2. xo ACES 
ai? ee 


i te ae te ne 


ewan a dates * 


‘ 
Cag i 
<a 
= 
: 
Ee: 
Se tree > Sm 
ant ns. 
‘a -> a 
ks 
>a ac 
4 = 
reir 
mr | 
ee 
» 
> 
. 
s 


oy . aa ‘ 5 
“owes 

ba MS ay PAS *« 

é<™ aS 


Ae 
= aa" * 


¥ 
; & - 
£ Pe | a 7 


Sal 
+ 


EEDA AP RT eC 
Reali Seen oitese Sa 
esse ON. 5 fey ied 
“e Berghe Laseest ! ms iY : 


: _ ij 0 
3 Bao | aad —* . > .** —s *: 
ae A” rk She A ws Pd Lo S Live tee ae 
mek We xe el ya) SSR: Faat. i er 


: 
ot ee 
eek ‘vee it oe ae Z — 
-, x ew hd § rd - ’ Ri % dig toe ihe F x ey 
‘ \ eee = 


j 5. y _ —_ ’ > _ 
fe iene ae ye eggs 


; 3 . - ‘ a c. 7” ee: 
SAG Sega Sie PN yes Sat AP ‘a ake 


he paid the premiums, . ‘This vidw of the ite iam 


taken into consideration by the creditors 
they see the position to which the: 

duced ; but all Toms De hi etiy nt ely 
I aim bound to declare thes the: 

against the creditors, and all the p 

them must go to the exediters: ings 
doubt, whatever, in my mind as to the 

which I decide this ease, and % is impc 

to nv thet «san saan mabe volume 


i* 
’ meee 
Ys ‘ 


BBR C'S fe 


wae ‘om 4 


a 
Mat 


Rey 


r.” a 4a 


a one 7 ——i 
a iS ba a 
ES RE ATS TYR TRE BO 


e 
‘ »: z ~ M 
ae Sn as ys Vfl 
: ~~ ae. 
2 Ye ee wa ee 
¢ 
a 


~e, 


AS SAY ERT soe: di 
oe 
nd PQurs eae liven PEL GAS 
4 ‘ “al 
oat wen oes 
NI ET BRFSS eS ogg 
Y RYO AR ahr ee 
% & 


, = 
NY . 4 r 
Bey a erent hae Fapee 


e 5. : ; 
eye RET ER. Se, ie 
' pe “ of 
¢ 


* 


+S 


babe 
1 VP 
hw 


‘ ‘ » - 

2 ae aa ae 
SP tae aN 
fee 

IN a Sita 


‘Sa Se 
“ 


orn ae 

E: ¥E er be yin dia hy 

BP oT aie ra 
pen) a. : 


- 


pendent relatives of the 
in thea free 


a y * ce & 
Berra. 2S 
te 


el 
>» 
we 


¥ 

es * - gs ri 

ee \s oe Sym, 
Pe ae 

e: , = 

° 


& 


rs 


> 
« 


: xy ee 
+ 


& * 
SETA 2 eI 5 


td 


e 
~e 


By 


2 we ee, 
. fy 
a oth fey, 


a 
a ae 


~~ woe Pe ' 
ars YY oe: ie 
LA bs * hat vt ge 4 :y: 


4 J 
e Ay & way 

ee P 4 ms 
vg Pe 


ie. ' a 7 
Pe Ty phere ee 
re er 


s+ @ 


P , 
i yo es 
‘ 4 * me vig af Se = . 


v 
ar et * NA, ta Pc hay my 
bg aad apr % “hae <= 

“ 


aa 


ie + 7 
. >. f. ~ = Se 
vr ee 5 ate 4 5: ae 


~ 


. i PR ; 
« xt e 4. he ape ” ak : 
tee. Pus 
& eet 


1 
* oo .* ees toad 


ay 


- 


€ 
~*~ 


»# 


tage”, 


é 


, os 


* 
RQETT ENTOO TS * 


Peet ROR RAE 
' ’ 2 aye eal aS 
TAME GT OO 
= . he * 5 
ete ee 


PEP HS 


Bia oat i she 


des . 


ta fag Her La RE a fas ei 


sare. 


Miho ii 
+ ie akong’ Ibe 
7 


; "hi ha * bila fll 
ee F- 


cent in rap to quote on te pl 
court: “Weneed not and :do:: 


> 


98 20mm ee ee 


4 
\ ae 


ee Tid «ee 
oh ts 


‘a ac oR ti %,, . en we 
Sty ah 


ciate 


4 
the’ aol any’ ri 
a 
BY 7 wpe fh ag cht cop by magn 
Eooheoade lll “as 


. 


| 
i 
| 
; 
i 
, 


{ 2 

‘4 a ; 

om dcr” 
eS es Sel 


= \ 
as d nin? . . 


pee pay 


CLP FY 
Dug 


‘ne 


| 


The cole esse in 


| : ie 
ee om > 
~ “ee ee ee 8 ee, em — 
7 - 


- io +” sy 


we = 


; 
* 
¥ 
- 
° 
. 
’ 
: 
zx 
7 
> 
*. 


poptions tothe vals — 
rule; in the absence of euch statutes the vebsipibdetiix 
It is not contended: by’ the defendanto tit te Meo Ss 


: Sel? 
4, 
; . . x a 
P : “4 P 
“ » 
: : “ 
, ’ a “4 ~ 
* é 


Lax Loot Oowrnacros. nT eee a 
* rn ~~ *S ¢ 
: ¥ at a ke 
’ ‘+ ¢ : ‘ —— « 2 ee wr ; 


‘The brief of the defendants lays some. 


provision in some of ‘the policies, that the ed 
be governed by the law of the State where # 


a 


7. ee 


< 


the insured was to voluntarily give. away.’ 
the policies, and it was a matter of 
whether to th 


OR ae 3 
Ee? 
Pen G 


.% . 1 
eseeeevneseeee8 
’ . . 


At 


te ey es 


i 


maine 


= 


of SOD HO0 ¢ Be Geo: 


Liabilities ‘over assets........ 


* 


_ . 


eeoeeoece eset Sees eseeeseaseeses 


10, Do. Georgetown 


**f 


Sommputs B. 


At date‘of second policy, Maroh 28, 1880. : 
} a 


cilia cnt Atma ll, a 


$38,132 76 
| pond 16,000 4 
5 + © eecrcees , 
Sy See be’ sk ee j Sean 00 : ‘* 
ee | 00 
: vy “yee 18 eeeceooeoe : 
ae . ‘ «Joka = = ca ' bebe cece coecee 00 ») 
Se : 00 
3 4,000 00 F 
: . i . 
Wa).e en 60 . 
, ‘ Pe 
interest, of 


Pie Ose |. 


debts, ‘all created after March gob ah eae 
28, 1880, date of sscond policy, MS Sa 


} ~ 
-. { 4 
a . V4 4 
: : wy 
i a eh a 
vis: P | 
. 


O4)e naan aia 
to 159). Se 


, * 
—" 
‘ . 
_' : a Ch : 
_ : ; 


. ‘ ; 


146). .ccececcess 


1,190 87 
9,000 00 | | 


pee GS * 600 00 
eeoe2@8ee ee @ 600 00 
@eeeeeeeee @ © 800 00 X 


ee RE nc...  ccncenoneses 


RENE no meet - hamsmemne or - 


> 


Sc Ca a eS . 
eaeee cede bs 


6 4, 
t's 
eR ee 
ey ee ees 


en 
PS 


r rs 


IO AE NA AE 2 
 & eee 


ie 


@eeoeeede 


i 


7 


ms 


‘eg ’ i += 
3 i ee ‘ =. 
ve ‘* “ 
< Coed ae 
. bias a? os 
‘ ewe 


- . fs 


. 


oo .. Benen... 


Pere eR ie, 
wv 


fos 


1. Fen BOTA 1 WOR < 600s: vai ccnas sens chenesa ue 
2. In 1890, March 98, dateof second polisy, 


TNS Fc do on oc 6 eae @ee0e28020080 60,4 Oe. 


8. In 1661, O os 


Seeooeeeoeeeecsiias eee 


. . 


Between dates of first and second policies, — 


e 
« 


. 


é a od tei Ney oe Pte - e's a ee 


shor i I iy pg OH 
‘ ? oor ep - RY #40 A at Fag 
lems 'Gel 1‘ 


fe sam 


a 


BY 

‘ oF ey. ey 
7. 

me Ys A? ee 
_ a ~ 

’ v) & O24." 

hye > 

S % " 


Ahad 110), check dated August 


te sacedesvcvvesccscesoccrcccs 


Ceeeced i ceacatdevccsccsoocs 
Fy 


° . . 
ar dicho seep : 


aon + ie BE fF pi 
. 


. 
! 


ee 
cee 


EE nnn PLP es 


oe mw PP 


man Gown Sno pee 
4 ‘: 


£2] 


“e 


i ~% 
* 4.2 
Ei 


“* 


+ . iE: el ? 


7 
qe ae = 


were the cance 


as 


end to the came effect, 


we 


= . 22 ’ ‘ as oe ; 
. tatekaht ~ Nee ‘ 
| 


~ 
te 


‘ 
\ A... . es 
Rye on 


, 


choses im action, the court of chancery would not aid him | 


by its process to reach what ; 
law, he could mot get at by the 


’ 


Ie Gn 
nF 
ae 


f 
AA 


we 
ca 


$ 
’ 
. 

* 

¢ ‘ 

s ; - re 

oe iat ee ee ‘ ¢.., 
> } j 


- 
bs ‘ 
Se 


can be defended upon no ground either of reammarel 


em, Meee. OY, “ee. 
\. ? ‘4 

t as! 
yx PO te a 


“w 
ye. One 


- 


filed 
‘in the record...... 16,787 57 
| sold at auc- . 
er cece eesecs ces 8,860 61 
CU Prccncecdcccccsvesccccs Je Be 


° 


4 igre xf 


a * 


ppp aah 
9 : . . ; 4 
leeag By 


: 2 ¥ 2 or % res 

nae ance 
perish wet EP eee ne 

Wea hath oe, x r 4 SE ae 4! ar : 


: wT se 
ENE BO ieee 


fp. a a a 
: f = . Py ey 
va, Ste » ely ; 
%3 ¥ 


he ao a 3 : 
; > 


' ° 
Ete, ARE st? oehs 


3 


’ # 
%. ; 
Arye ee 
: J ay EERE te) 
So A 
’ 4 a ¢ ae - ! 


EP Sera, 

; ‘ 

rj mtd ot! Vial 4 ay 
2. a Vr ty aN% bhi, a] a, & a i 


4% 
* 
« 
te: fi 
sey 
“- 


AS a jl ae ips 2 ie ae 


oe 

: they heel thetin 

; > yy q 
‘< 


te rae 

eas a gel 

GEA“, GE EP 
GELS 


4 a wi 


pease’ 
Pak Ps ¥ a . 
,* , a é 
- 
A ite ; b ‘ 1 * = £>. ¥ a # F % : - 
D1 ON OOO BE, Tiel PP calla ta psy 


hy 
¥ iz A ’ ‘ ag , o Mn 
Cumin Me: Gane. 


e. “tp eet 


ar 4 Ae 
v4 sad iia 
e 


. 


Hume was a. 


i 
I 


we 


or ies 


t 


a1 Ni 


aS 


, 4: 
—e ” 
page 
‘ 


a, Yea, 4 Ss 


& 


: 


¢ 


_ <> ; * 
‘peony ) 


Oy oy 


Ny As 


_ he had’ on deposit 
Tn eee $169 ‘97 
Coeceescecese ee 


2 were. Ane 


De fi 


gir 


ze 4 
4 bud) ba 
8 ic, sales “gi fe ee OLE sity cf ; ay 
Ps fg 
4 iE, 


* 


5 ease Cai 


eral Pog 5. SAL ee -” 

. . ‘ 
Lf mage y D000: tes Hans oi Ae 
praas PAIN, Deyn 7: : 


~ 


IITA Foy tty 
of oa fSAB, Soadann anheniel OPO MS Gy + 0 : 
ABE 985 po KES! Bn tg pit ebay Me ioe 7 al 
Ae repo: Cpa Ap aye pore b 
PEt Ee « 
tae fe a ta eee 
i ee agp Bigat 
ee se Be ae 
fob a5 55-90 oe wn E> 
' 
a eid . tx 


te 


os ied 
ee on 


e 


a 


a ed 


2 


0 Ae YO , 


ere ow QO 


oe“ 


PR Qeee 2 , ae + 
a 


weer ts WN ew ve Hee 
POea @ OVER s St hem. 


os 


a oe | 
een 
He Oe en 


. 
oS 


pon > pete eo.” 
a tel 
> 


§ 
OEP EGF shag aghe 
. : ia 5 


oe a aoe 
A . ’ : 


oT ie 
See? 


’ 
* e * ; 
Se eS 
- “ 
- ‘ , 


Pied 


i 


eee ow Qe 


a wet 


Pe A A OL a? 


a 


we 


oe 


é _ 
oar tT weer OR ee we he 
gee a OMEN ON  « - 


& 


ne a le 
o 


e eour™ 


2 


a ee 


. 
etuoe® 


ae a 


: 


—_— 


——-* | 


~® 


on 


— 
= . <—eenmace wen eoornem 


=? 
--- 


= 


; 
: 
‘. 
Ls 
‘, 
: 
i 
‘ 
; 
t 


~~ @ a 
ee 


—_ 


# 


* 


, Li BAL. 
ye Pee SS Co 
Voda gs Hee Sacks ty, as 


Sk. ee 


“te 


2. ’ . 
eee =» een 


oe 
. 


es. 


0 SO OO we 
— > 


ee -.- oo. 
os 


he 


% z 


¢ 


& 
poly, Metis. 


AS, 
ee a es 


ee ae 
—— tos . 


f 
{; 
t 
*) 
‘ 
; 
i 
‘ 


om © 
— 


x. ya oF 


ee 


peety eneaant end defaced, ‘and where 
be confined to the exact measure of wach 


the atetate of 18 Mii, ch. 6, is 


eee 


7 ~ 4 
cot mers. aw 
y ** ; 
, : 


Ps of ay » dae \ + 


VJ 


ee! 


. 


a tie 


oe 


* eer . 


—. ted a ; 
eS Se a ar gepente 


r . r bs P 
A ‘. yarn a 7. 
ie 


~% : ‘<7 : 7 + 
SS cae 


ns 

a ca 
errr 
ze . 


~~ i 


fey - 
wv 
nee So ee ~ 


Gnmmeqe .0-% 


at 


F - 


sh 2 +> 1 
¥ aes R 
PE: BERS 


e x x Ss 
spel >a *} eS 
it ow 
*., 


© 
: ee 


Pe: ici tes 8s 


od, 
“fF; & 


i 
ge 


> poone Devan 
ek sdogurh eheongs osn io 
x inthe. ie ia 
canal ‘aaa >: wie, of ' 
ge SBTEES ales af ety hee: 
/ Pes fyb TAL BS 
om ae Lia, wnat 9 ty 


© _ Ror 


Asd 
ere- 
tat 


if 


rk 


Hye 


—~ @ oD Geer. . ~~ we 


CP > De 
tiers ¥ Say Gta 


ee, ge 
, a, 

yes ‘ a £ a 

¥ 


, a oe 
ey ER whe f * <r 
agp .2* 
pated as 


~~ 
reer * 


9 


; 
t 
‘ 
s 
| 
* 
i 
ie 


* 


2 
i~ 


Ber 
1 ally 


“4 ae 


* 


Ly 


eee 
ager err 


. Be 
= 


a 


gi 


A) 
aa 
</> 


| 
“ 
~ 
¥ * 
é —- . 
i 
—_ Ss f 
e 4 4 
> £9 ye 
a ke < 


‘on 
y: 


‘hid 


Pee see) ; ors 


2 is is aire , 


. 


= 


< ee 


¢ 
oe - o 
~~ «€ 
s 
oo, ; = 7 we 
Ts nd 
ry ¢ 4 
gf va 
* 


at 


Cone > Fy Ae 


er 


; “ » 
ont —~* 
9 hm” : 
} * ‘ 6 
a Oe 
oT 
; 
la 
be oes — 
= 
‘ 
* ~ 
e « 
~ 
2 7 4 
Pm ul # - 
a wy * ~ 
f -~ +. > - 
. “ ~ 
a » 
* 
< ; 
’ ” 
a 
a 


‘a _. so Pr eaeaneg Cp ie 
rer Sy Beet SPAR 7 ae bias i ew # 


Pe 


fe ae Pe ek te a 
ed Clark SR CR mai 


Cae eg Berea a pep thie: Shs * 
MEL t HW a oi X x 3 rer genre ts Ae er, 
gy hk Sia 3 = : . ; pay sy pee te S Re tee 


‘ 


‘eB; 
7; 
. ‘ eat tie = th a 
nn a ~~< " - 
\ ee et 2 er ’ ePRES 
oe a. ; 
ae * o 
oo . 
< 


Sith bast eaieige gg 2ERY Es ne 


© 


‘y €) og a — <, a ™~ ° 
ya ere SY eqetad sna Neat en 


. ee S 

~™ . ee 3 * - e > Se A 

en ‘ bo oh » ok cae a 
* 


‘ > 
B oe 
« 
os 
+ = 
* —.* rd 
¥ * 
&-¥ . 
* 
‘ 
& * 
a & 
ar 
«3 
* & 
. 
»* 
4 
.* ° 
. 
_ 
‘ 
. 
~ 
4 


Tere 


Sa HE 


ff 


» 
se 


o<* 
ar 
~*~ 


api 


* 


2 fas 


i‘ 
& 
he 


Ae 2s 


a 
* 


$35 <ads 
ery 


th 


? “ é x 
= JE oreo, Mb ei 
a a ae pret. 
BA ESR praise ada igh Si ad 
Ce i Rey et ; a 

‘= ay ie ‘s “aS, sa > 2 é 


: ea a ns ey 


i 


» 
- 
. 


rs 3 


itty 


Pls omes* 
“ge 


? 
+ 


a = ' de 
ee ? 


x: 


> 
» 
is 


roe 


hte : 
a 


4 
+ 


es 


Nile Re! 


oe 


os 


Og th RTE ir a 
<0 vata ye 


“= 


* ‘“¥ ” 


al 4 


s 
a} 


“a? 
4 


ie 


, oie 


° 
Si 


Dy peng 40 AC OP 
hear iy > gt Pia ts NN 


* 


, * 
-i% e 3 


ee ie Ee, ttecs se + i ' 
Rimboeedes 9 SUAS) ACS tet > > 


% 


7 


J Pe aay > 
P 2 éy ” + ~ * A Biat oe Ti iy ae > | 


e o 
it"? 
A ee 


« 


pty va 


4 
os 


. 


4. 


. 


creditor, and then to infer thet the parties scted‘on'tt: 


«% v 
é 
%. 


PORT PA te 
: ent’: ry AS 

dikes mmrerwig + tay 
debtor and creditor is tested on the use and 49 iy 


a treat 


vs wig cies : * ‘ 
pagar , 


” yiipang.t ve, 
via? a" i= 


+ i Ry oe oat 
HFS MOEA S422 


ee, 


i ‘ “ 
a . ce 
4 ad . - 
wee Whe. ha 
wis. 3 
i) %& é 


te 
é > 
des 
pn an 
a> 


m Ue 5 
‘ a” * . 
oe 
* 


@ 
he eH 
> i 


ya, 


og 


» Mager . , 
<< «7 ff 
a Oe. = oan, 6 Geet 


s 
ad 


+ 


.. Now, all of the endorsements in question were, if genuine, 
made by 


ee ee 


_ Me » 7 sate 
ee ee 


* 
oF nc 
— s a 


« 
. 
eT ae, 


a 


Peay 


-_ 
_—— = © —— & + 
- 


. 


‘ ; Ke i? he ’ te 
sept AR aa RO 


4 . 
wih 
7 , , ‘ 
? 0 ms y wea 5 
“e ae , sd 


a 


ee SS 


« 
%, 
La _ 
i 2 “ 
el se4. + 
fag er 


* 
a 


‘ 


ne Mat 


Melen o ORR MD 
oP ey “athe Ort 


ge wie 


ares 


Dh ie eR Es! 
. »? 2 : 
7 ¥ be + 


*. 
fs i 


pe ont, 6: Mi 410; Bank v. Jenkins; 66.2 inp 


yoo goly og 


< 


oa 


reussin' but the fiftecn' shares of stock of the Farmers! and 
;: .  Mashanios’ National Bank (not hypothecsted by: Pickrell) 
pe oa Nae Im my my 


5)... : 
ae DibsiAceidAciens iolihien'to this eniemsebel Gehterund 


- the life estate of her mother (will of Pickrell, B.,'258--4), 
-'.  . Mize. Humo may be'said to heve had, as residuary legatec 
. .. “Other father; o claim’ against the executors of his estate, 
| ‘¢hiat-is Ggsinet her husband and mother, and, since the 
death of the former, to have said claim against the latter 
be-contended that such « claim, the his- 


/ 


eS Seek —— 


- ——-. e~ 


7 


é 


? 


Se gy 


Sar it is reaponsive to the 
the answer furnishes no 


examined (B., 229-235), and: .aho likewise is silent. Now. 
pschctre ms matter of fact, to be found like 


A“? there existed, as claimed in argument, 
)welation of debtor and creditor, and that in- 


- e pete j “- #F4 Ar = oe eS ee 9 be ibe ; ‘ a Ry ay Be Dro 
1, Je es oe ve e+e ~* 


s Se. Oo ae ; ‘ 


7 


(eb ey Ghee, 


4] 
ad ee) es at 
‘ea ‘ 
SR er 
~~ ee 4 


Swity 


Cay, . 
ott S Soar ‘eh 


2a aes Saxe 


_ = | 
eae — rec". = “s 
¥ _ » 
¥ at - ~~. ee 
-... ey m 4 Ss ; ~ 2 
‘A of Fes : 


_~~ 


z 
«te te 
ae. Ba 
* Ys tant 
. . > a 
eters i ¢ 5 
ta 
ee oe 


ah 


Supreme ‘Court ef the United States. 


OCTOBER TERM, 1888, 


Tuk Centran Nationat BANK OF ) 
Wasuixcron Ciry ef ad., gk 
pellauts, 

' No. 2. 
rs. | 
| 


ANNIE GG. Heme e/ al, Appellees. 


. —- ——— oo 


ANNIE G,. Hume, Appellant, ! 


rE, 
No. 330. 


Wasuinatron Ciry ef al., 


| 

‘ 

/ 

THe CENTRAL NATIONAL BANK OF | 
Appellees, } 


Brief for Annie G. Hume. 


a STATEMENT OF CASE, 
These consolidated causes are suits in equity , 
brought to subject the proceeds of certain policies 
of insurance on the life of Thomas L. Hume,deceased, 
‘ (which are payable on their face to his widow or to 
: widow and children,) to the liquidation of the al- 


leged debts of said Hume, the proceeds of said poli- 
cies being claimed as part of the assets of the estate 
of the intestate. 


10 


case. But Mrs. Hume did not derive anything by 
assignment, nothing by transfer. What she claims 
under this policy never belonged to the estate of her 


husband, never formed an asset or a basis of credit... 


The proceeds of the policies stand entirely in a dif- 
ferent relation to his estate from a contract directly 
with himself; he never had any control of them ; he 
never could assign or transfer them. The decisions 
are to the uniform conclusion that the moment a 
policy of.insurance is effected for the benefit of a 
wife upon the life of her husband, it becomes her 
property: eo nomine, and no body has control of it 
ut herself.” 


We quote thus at large from the opinion of the 
court, since it will be found from examination of the 
citations hereinafter made, that the reasoning of the 
court below is sustained by the authorities and its 
enunciation of the doctrine that such policies, as 
those now in. litigation, are not fraudulent assign- 
ments, is fully in accord with the general current of 
judicial decisions. ~ 
_ The Louisiana Courts have spoken in no uncertain 
terms. In the matter of the succession of Constance 
Hearing, 26 La. Ann. R., 826, the Court says: 


‘‘ A husband has the right, we think, to insure his 


- life in the interest of his wife and children as well . 


as in the interest of his creditors, and his obligation 
e for them in case of his death is certainly 
} If the policy issue to the wife, or 
transferred to her, the amount stipulated 


7 “— 
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themselves. A‘ creditor may have the life of his 
— insured, even without the consent of. his 
ebtor 


In the case of Goodrich, adm’r, 08. Treat, adm’r, 
3 Colorado, 408, it nsisted, as here, that a policy 
could not be effected ay the husband for the benefit 
of the wife and her heirs in the abeence of an en- 
abling statnte. Also, that the insured, being én- 
solvent, could not invest money in an insurance 
policy for the benefit of his wife and her heirs to the 
exclasion of his creditors without statatory aid, but 
says the court (page 409): | 


‘¢ At common law the husband could effecta valid 
contract of insurance on his life for the benefit of his 
wife and her heirs. In such case the interest which 
he had in his own life vg nao the a mp ~ahinritied 
Such a provision by the husband for his wife and 
heirs is of the most meritorious character.’’ 


It will be observed that the policies in question are 


. all on their face directly in favor of the beneficia- 


ries, and not policies issued originally in the name 
of the husband and by him subsequently assigned. 

The distinction between these classes of insurance | 
policies has been aniformly recognized by the courts, 
and was appreviated by the court below. 

The Supreme Court of Pennsylvania in Elliott’s 
appeal (560 Pa. State R., 75,) declared that where 
policies were issued, without fraud, directly and on 
their face for the benefit of the wife, and payable to 
her, they were not fraudulent as to creditors. — 

In that case the policies were issued in the name 
of the husband and after thus having become a part 
of his estate and while he was insolvent were by him 


transferred to trustees for his wife’s benefit. While 
holding such tranafers void as against creditors’ 
claims, the court says (page 83) : 

‘¢ We are to be understood in thus deciding this 
case that we do not mean to extend it to policies ef- - 
fected without fraud directly and on their face for 
the benefit of the wife and payable to her; such poli- 
ctes are not fraudulent as to creditors, an@ are not 
touched by this decision.” : 


Counsel for the creditors and administrators have 
endeavored to dissipate the force of this language 
by claiming that the Court intended only to say that 
policies effected by solvent husbands in favor of their 
wives were not void as to creditors. But the case 
shows that the Court went further—they were de- 
claring the distinction between the two classes of 
policies, those effected originally in name of bua- 
band, and those effected originally in name of wife ; 
and the language used is:plain and unambiguous. 

However, we are not required to theorize or specn- 
late as to the true meaning of the Vourt, for in 
” MceCatchin’s Appeal, 99 Pa. 8t., 188, 187, the Court 
says, referring to Elliott’s appeal : 

‘¢ The policies in that case were effected in the 
maemo of Se erea St by him transferred to a 


as above noted, and continues:. p. 137. 


The. court then speaks of the ero cee ear 


‘¢ The question of good faith or fraud, Bn De mean 
ier aie co by assign Sigument. When itexiets oy re 
ciary arises men 
of an of nal fesne {i the name, ofr the bona ot 
neficiary, the good, 
claims of creditors. * * * Thereis Saas 
this. nor any conflict with the letter or spirit of: the 
statute of Elizabeth, Besnuse én such oases the 
would be at nu timé the: 


* * It was just here, in failing to observe this die- 
paca that the learned master and court below fell 
nto error.’ 


Failure to observe this same distinction has ini 
undoubtedly, led counsel into the erroneous, inter- 
pretation of the language of the court at which they 
have arrived. 


II. 
4 


Where the courts have assumed to give creditors 
any claim upon the proceeds of policies on their face 
in favor of wife or children, it has only bees to the 
extent of the amount of the premiume paid ose 
insured, the balance going to the beneficiaries, and 
even then only upon the “ clearest proof of fraud, ¢f 

at ell.’ 

Im the case of Pence vs. Makepeace, 66 indians, 


"847, « policy was delivered to James Makepeace for 


the benefit of his wife, to whom the same was pays- 
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ble. Subsequently, with consent of wife, the policy 


was sold and assigned to one Allen Makepeace. 
Both wife and assignee claimed proceeds, the policy 
being in the hands of administrator of Allen Make- 
peace. The company filed bill of interpleader to 
test the right of parties. The fund was awarded the 
widow... The court says (page 359) : 


‘¢ As between the appellee ’’ (the widow) “‘ and the 
a under the averments of the cross-com- 
plaint and the issue joined thereon, the absolute title 
and ownership of the appellee of, in and to the policy 
of insurance prior to and until the date of the al- 

ent thereof, were not and could not be 
in question, in this case under and by reason 
of the fact that she was the payee or beneficiary 
named inthe policy. * * des, when it ap- 
appears, as it does in this case, that the policy 
urance has been procured and taken out by a 
hasband and father upon his own life, and has been 
made payable to his wife, with the evident and only 
view and purpose of making suitable and neceseary 
for the comfort, support and maintenance 
of his wife and family, after his removal by death, we 
ae hesitate oa the ome we — < rent" 
were y fraudulent asagainst n . 
lina to be clear and convincing before we 
could be induced to hold and decide that the pro- 
ceeds of the policy or any part thereof, might be 
diverted from the beneficiary named in the policy, 
and applied to the payment of the debts of the as- 
sured. The procurement ofa policy of life insurance 
as a provision for the family of the assured in the 
event of his death and the payment of premiums 
thereon, by a insolvent, or of limited means, 
whose wife family may be dependent on him and 
his labor for the comforts and even the necessaries 
of life, are acts to be fostered and encouraged 
thelaw. * * If, however, it were conceded, whic. 
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we do not concede, that the creditor of the assured 
might, in any case, institute and maintain an action 
for the recovery of any part of the amount of a 
policy of insurance, procured by an insolvent debtor 
upon his own life for the benefit of his wife or family, 
upon the ground that the premiums therefor were 
paid with money, which ought to have been applied to 
the pa tof debts of the assured to such creditor, 
and that such pa os a8 ee 
assured was a upon the rights of such tor, 
weare clearly of the opt that the very utmost 
which the creditor possibly recover in such ae- 
tion would be the aggregate amount of the premiume 
thus paid. The credttor could not, in any event, de- 
promt pcr ecm Ps ht more than the 
sums of money pa 
wms a policy of insurance upon his own life, 
, yable to or for the benefit of hie wife or any mem. 
of his family.’’ 


So also in the case of Aetna National Bank ve. 
United States Life Insurance Company, 24 Federal Re- 
porter 770, said the Cuurt : | 


‘‘The policies in this case upon the life of the 
husband were originally made for tha benefit of and — 
payable to the wife. . ; 


‘* According to the bill the ums were _— from 
the property of the husband in fraud of rights 


of his creditors, who bring this bill. If this is all 


true, the amount due on licy does not repre- 
sent the property of. the husband, nor any part of 


his estate, beyond the amount of the — The 
insurance was upon her interest in life; not the 
creditors’ interest in his life, and the amount due 
represents her interest, and beyond the amount of 
the premiums is her’s. An amount equal to the 


amount of the premiums may represent so much of 
his estate and in equity belong to his creditors. 


te @ , May ii 
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They may ultimately, by these proceedings, reach 


that amount, but there appears to be no fair grounds 


on which they 0 can reach more.’’ 


The same doctrine was enunciated by the Court in 
the case of Stigler’s Ea’r vs. Stigler, 77 Va., 168, 
cited by counsel for administrators. When the pre- 
miums were paid the insured was indebted. Held 
by the Court that the sums paid as premiums sliould 
be paid creditors and the balance of proceeds should 
go to the beneficiaries, 

In view of the above decisions, and the general 
current of judicial dicta, it is submitted that the dis- 
tinction between the two classes of insurance poli- 
cies, i. e. those made originally in the name of the 
insured and subsequently assigned, and those made 
directly, and on their face, in favor of the family of 
the insured, is well defined and recognized by the 
courts of this land. That the latter class are gen- 
erally regarded as in no way affected by the pro- 
visions of the statute of 13 Elizabeth. And that 
where the proceeds of such policies have been held 
liable to respond to the claims of creditors, it has 
only been to the extent of the aggregate sum of the 
premiums paid. 


IIT. 


The administrators cannot maintain this action. 
They cannot be heard ander our laws to assail the 
good faith of their intestate. 

. Every case relied upon by counsel for creditors 
was based on statutory provisions. The case of 
Hogan vs. Walter, 14 Howard, 34, cited by them, 


ve ee eS eS 
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involves no such question. That case arose in Ala- 
bama, and the law of that State is firmly established 
the other way. This being the rule in Alabama, 
established by the State courts, this Honorable Court 
could not, in passing upon a case from that State, 
have decided as claimed without reversing its own 


_ uniform decisions. 


Christy vs. Pridgeon, 4 Wall., 196; 

' League vs. gery, 24 How., 264; 
Shelby vs. Guy, 11 Wheaton, 361 ; 
Lefingwell vs. Warren, 2 Black., 599. 


In Davis vs. Stwanson, 54 Ala., 277; the Court dis- 
missed the bill, saying : 


‘¢ The bill filed by the appellee is devoid of equity, 
and should have been dismissed by the chancellor, 
mero motu. A voluntary conveyance, or a convey- 
ance made with intent to hinder, delay and defraud 
creditors, can be avoided only by creditors and pur- 
chasers. As between the es, their Ts 
resentatives and heirs, such conveyances are va 
* * * He is not the representative of credi 
authorized to pursue pro fraudulently ali 
by the decedent, which they may pursue and con- 
demn to the satisfaction of their demands.’’ 


Dorsey vs. Smithson, 6 H. & J., 61; 
Davis vs. Swanson, 54 Ala., 277; 

Bump on Fraudulent Conveyancing, 444, note; 
Goodrich’: Admr. vs. Treat, 8 Colo., 408; 
Burton vs. Furinholt, 86 N. C., 260; 
Coltrane vs. Causey, 3 Ired. Eq., 246; 
Sturdevant vs. Davis, 9 Ired., 365; 
Cholteau vs. Jones, 11 Ilis., 800. 


F ed 


As to the policy in the Virginia Life Insurance. 
Company thers can be no question before this court. 
That is already ree judicata. The court decreed its 
payment to the beneficiaries, and it-was eo paid. 
The decree ordering said t wae not appealed 
from, and is not now A decree which 
- Girecta the absolute payment of a sum of money into 
court for the plaintiff, is a final decree from which 
en appeal lies. =~ | 

Wabash & Brie Canal Co. ve. Beers, 1 Black, 
64. 

The court below erred in going into the question of 
_ premiums as to this particular policy, the premiums 
ou which amount to $2,058.76. ( 968.) 


aS 


No fraud has been shown in the iesvance of the 


A charge of frand is a matter of fact, and must be 
established by evidence like any other fact, and can- 
‘wet be prevemed. The mere fact of a man being ia- 
 G@ebted is not an evidencs of fraad, as affecting a 
“provision meade fer hie family. It will aleobe borne 
‘in wind that Hame did capes a policy to be issued 

ible estate in the cam of five thoushhd 
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Also a suit of Keyser, Receiver, on a note for 
$4,600, made by Hume and alleged to be endorsed by 
Ss Pickrell-with interest at 8 per cent. from November a 
& ‘Sad. 18678. (Record, 986.) oo Ng 
q Also a suit of Keyser, Receiver, on a note for . ; 
a @7, 065.96 made by Hume, and alleged to be endorsed iz 
a by Pickrell, with interest at & per cent. from Sept. eS 
‘oa 11th, 1678. | (Record, 286.) . 
-. ,  Milso a-claim of Frank Hume for payment of i 
» 98,667.65. paid on aqoount of note made by Thomas | ¥ 
I, Hume and endorsed by Pickrell, with interest at . | 
8 per cent. from Nov, 11th, 1885, (Record, 987.) ; 
Also a claim of Farmers and Mechanice’ National 2 
Bank for $8,685.85, on account note of Hume, en- 
Goreed by Pickrell, with interest from Ovt. 90th, 
1861, -(Record; 40.) | 
“Also that 06 shares of the Farmers and Mechanice’ - 
Bank Stock, appraised in said statement of exeou- 
cove, at $10,780, ie held by the National Bank of the 
- - epablic as collateral for notes of Hume, amounting 
00 over $10,406; which, with interest, far more than 
absorbs said stock. (Record 989.) 4 
het Hume collected end applied fo his ove uae the 
eum: of: $1,680, paid by the Fireman’s Insurance, 


on 


J, wo the widow of Pickrell, and to Mrs, Hume 
‘ eo favor on the life of 


enjoyment thereof, will by no means reach th 
wr magebacy' = Jrwbydandcraian. 
ia completely destroyed, and’ all thus dissipated 
; ects of Thomas L, Hame, whose efforts to 
q eome extent the great injury inflicted by h 
estate of hie wife and children took the the form of the 
: | issuance of the policies in question. 
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procurement of the policies. 
d. The estate to which Mrs. Humew we. 
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JOSEPH C. RIDINGS ET AL., 4c, VB. 
and statements of this bill, and also the annexed interroga- 


C. F. VOORHIES. 


~ Sworn to and subectibed this 27th Februa 


(szat.] {Bigned) ‘: Dy. vV. MARYE, 


t. 1. Examine each of the statements or articles in the forego- 
and state specifically and in detail whether or not they are 


2. How many hhds. of sugar; barrels of molasses, and bales 
by Samuel K. Johusun to Payne, Hunting- 


x : ~~ & Co and Jacob U. Payne, and when were they received—how 


Give the gross and . net proceeds of every shipment. 
te whether or not a policy of insurance for twenty 


a , “thoneand dollars, more or less, was not collected by said firm or any 


thereof for or on account of Samuel K. Johnson; whether 


+ member 
soit was a life sane or wre kind of policy it was, and by what com- 


Tot, 8}. Have » you received notice of the decuments V, X, 
avd Y relative to the retrocession claimed by C. F. Voorhies 


of Wm. -K. Jobneon, ex’r?, When? 


_Int. 4. Have you taken any step in the probate court of Avoy- 


: ig ‘elles parish to comply with the demand of retrocession aforessid? 


as & Co. and Samuel K. Johnson; if so, when? 


Int. 5. Has there ever been a settlement between +. Hunti 
¢ was 


me - vesalt? By what written instrument? Please annex a copy. 


etied 4 
‘. pe ss 
‘feo ok, oo 
4; se ae 2 
ye 
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Demurrer to Bill. Filed March 25th, 1878. 


U. 8. Circuit Court. In Equity. 
C. F. Voorsizs : 
} o. 7859 


vs. 
Wa. K. Jounson, Ex’r, and J. U. Payne. 


’ 


_ The demorrer of Jacob U. Payne to the bill of complaint of ©. F. 


Voorhies, complainant. 
, Bot confessing or acknow 


or rolief from or 
Lpoaay dense in said bill of any of such matters. 


naa pg peaenenne doth Geaoee, £0 the said bill and 


‘ 0, Pg * 7 ry * ; ag ‘ . ge aS ile 
# * 


I certify that, in m ion, tireguing demarv: io well 
LENG et ho cn gg me so. 
(Signed) A. VOORBIES. — 


Affidavit of parties waived. 
(Signed) 


10 Supplemental Bill of Complaint. end Tulerropatoricn 
| Filed, by Leave of Court: Ape 28d, 1878. 


To the honorable judges of the circuit court of the United States foe 
ae fifth district, State of Louisiana: 
eee bill of complaint of Cornelius F. Voorhinn 9 
chtioms of of Missouri, against defendants, Jacob U as 
of New Orleans, and William K. Johnson, executor of XK. : s 
Johnson, dec’d, of Avoyelles, citizens of the Stata of Loaieane, oes - 


1st. That on Sth December, 1865, your orator sold and delivered 
-unto Samuel K. Johnson the following lowing property, , to wit: ‘planta, 
known as Experiment plantation, situate in Av on the north | 
bank of Red in section No. 88, township No. 8 north of Slet ~ 
degree of latitude, in ra caro 8 east of basis of meridian, Pendamas 
ing seven hundred and superticial arpents, with build. - a 
ings and improvements, as — of sale, marked 8, and onnened: 
as a part hereof 
' 2d. That said purchaser paid the sum of eight thousand 
cash and furnished his two promissory notes, drawn —— 2 a 
himeelf, each for the sum of four thousand dollars, peya the” 4 
Citizens’ — of New Orleans on the first of I tA. AD. 1967. 

rived Ae 


oon -~_ 
4th. That at the maturity of os on 
son obtained from your orator extensiuns Sctontiona of time for thet | 
thereof until the year 1871, when certain payments were mada 
said purchaser in “the course of that dear and ponents be 
te to the sum of twenty-seven hundred and a re n 


t that - me ae te thereto am 
the said Samue after his death, bie ex: 
William K. 2 ates have tailed to pay to enter the 


* “ 
. me ‘ inf . “4 . i * ¢ ‘ oh De 
nee oe ea ae a a. ‘v:. ti Pope Ay | bias Faye oy: wy co sa : , 
ae Ms: ait ¥, i = # 


JOON 6; RIDINGS BEAL, 40, V8. 


_ Oth. That your ora sc executor his willingness 
hnd rediness to deliver ay 5 the said promissory notes and pe 
turn whatever balance in aah would be due to the said estate, 
12 and required of the said executor to grt proper authority 
for the reception of said notes an n making the 
required retrocession; but the said executor failed to comply, but, 
on 2)st April, 1874, made a formal recognition of your orator’s claim 
against said estate as holder of the aforesaid promissory notes, and 
proposed to receive the said notes and cash, although unable to 
cancel said sale and having no authority for that purpose, as will 
be more fully set forth hereafter and as appears by the said docu- 
| rx V,x,& Y. and the annexed answer of said executor, marked 
- ‘Jth. That since the said sale yearly crops have been made and 
be gathered on ssid Experiment plantation, and most valuable rente 
: -~ gud revenues are therefore to be accounted for in making the retro- 
y+ @easion’of said property. 
Bei @th. That on the 6th February, 1868, by act passed before A. 
i Masureau, tener Saran copy of which is annexed as a part 
ica hereof, ohnson granted unto Payne, Huntington & Co. 
A sre U. Popes, Geompe said plantation ; that said firm was com 
of Jacob U. er ecules - Hunti , and William H. 
‘Citizens of residing in n New Orleans ; that eaid 
fs and the members thereof were at the time fully aware in - 
icalars of the aforesaid right of mortgage an 
es ne one oe of mortage of Febraary, 
with the production of the mortgage certificate 


= Em to said firm to secure 

eld Pa ne, Huntington & Co. 

Johnson to the omaves irty thousand dollars, 
the latter executed and delivered to the former 

Sedion each for the sum of seventy-five hundred 
monn to be made gemma in 


Bt Mare, 1000, nid Ba id Samuel S-Venenen aes 
© aatt punta 


sez thooeand dollars, the act tip | 
WF twenty } 26 dollars oe ——— sc ito 
other improvemen and providi 
6 to be made as com mission suschuiste ten-thtamee of 


Fiat Semel X K. Jobneon consigned several years’ crops 
4 Oo, and your orator linformed 

of accounts has ever 

Bama K. Johnson or Wil- 


ne aE res OY aes iy Fas 
Pidoiel Es : 
“ef s fig t Bt wy ye t, am pant eras eioging, 


t 


he 


and then foreclose their me 
been decreed, 
14 foreclose the said m 


for the fall amount of fi 


full 
K. Jo 
Avoyelles,in which proceedings the said executor 


‘\; the plaintiff by formal written waiver “of notice of di 


notice of seizure and time, and consent that the sheriff proceed with % 
— — and sale as if the formalities had been strictly complied © 
with.” be ae id i tee a ell 

14th. That at the sheriff's sale made under said writ the said 24 
plantation was adjudicated to Jacob U. Payne for thesum of twenty... {3 
thousand two hundred and ten dollars the said purchaser. = 
retaining the whole amount of adjudication. 

15th. t enid a a 

tion sti 


ye 


Phe. 
eee 


i) 
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go 
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Po nt 
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our orator, who was at the time in Missos here. he . :; 
‘who was on that account unable to protect hie legal = 3 

herefore your orator pra supple. . 
‘mental bill of complaint to ‘ a 
K. Johnson, and to Jacob U. 
pa decree the cancellation 


- 


5728 of the docket of the 
id, and that 


é Pow ees 
tana ee : 
ro Ss # 
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8 JOSEPH C. RIDINGS ET AL., 4c., VS. 


‘16 saint aig on secured by aforesaid vendor's privilege 


on said are lantation. 


orator prays a me age , and that the said Jacob 
U. eres aul William K. J do answer, under oath, the writ 
of eubpons in chancery, with all the articles and state- 


ments of this bill, and also the annexed interrogatories. 


- As in duty bound, ete. : 
(Signed) COREELIUS F. VOORHIES. 
A. & W. VOORHIES, Solicitors. 


Bom and saberibed before me this 30th day of March, A. D. 
(Signed) . AUSTIN N. McGRINDLEY, 
Commissioner for the Circuit Court of the United 
Sates for the Western Dist. of Missouri. 


. Int. Ist Examine each of the statacaaite or articles in the fore- 
going bill and state specifically and in detail whether or not they 
are true. 
Int. 2nd. How many hogsheads of r, barrels of molasses, and 
+ este Sere tte fare 4 by Samuel K. Johnson and Wm. K. 
oO Paya and Payne, Huntington & Co., 
Give gross and net proceeds of 


Int. 3rd. i whether or not a policy of insurance for twenty 

. thousand dollars, more or less, was not collected by said firm 

17. or Jacob U. Payne, or other member thereof, for or on account 

of estate or heirs of Samuel K. Johnson or assignees ; whether 

it was not a policy on the life of Samuel K. Johnson, or what kind 
of ee was and by what company it was issued. 

Have you received service of documents V, X, and Y 
relative to retrocession of Experiment plantation claimed by orator 
of Wm. K. Johnson, ex’c’r ? 

Int. 5th. Have'you taken any step in the probate court of parish 


om 8 wah in orn oe to eathation you to comply with demand of orator for 


| ne ae ee Has “i been a final settlement of accounts between 


os Huntington & Co. with either Samuel K. Johnson or Wm. 


Johnson, executor; if so, when, what was the result, by what 


| Scie instrament ? ‘Please annex copy. 


18 Bill of Revivor. Filed February 8, 1881. 


| ‘ To the honorable the ju of the circuit court of the United States 


“for the fifth elireait at district of Louisiana : 


; . . Joseph C. Ridings and Cornelius C. Voorhies, citizens of the State | 
ae or cae 3 who eue in their capacity of administrators of the estate =| 
of C ae wf Aw tango exhibit this their bill of revivor — 


r 4 eS 
: i. * 
aa . ~~? 
’ i nn oie . - P 
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in New Or- © 
Johnson, 8 


a a be» 4 = & i . #6 * it ie ” 5 te. 2 ¥ me 4 
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citizen’ of Louisiana, late of Avoyelles, but now residing in New > 
Orleans; and thereupon orators com and a ‘ahaa 
That heretofore ted 
court against the said Jacob U. Payne and Samuel K. 
ex’c’r, iu which suit the said defendants a and ye 
original bill of complaint, but not to the su bill of ps 
~ which suit is now pending and undetermined, and is 6-3 
recov ‘the 


deceased Cornelius F. V. 
qualified as such. 


Your orators show that, in their said capacity of administrators, 
they are entitled to maintain and carry on said suit, which hes 
abated by: the death of ssid Cornelius F. Voorhies. . 
To the end, therefore, that the bills, original and sn 
sma gma or ings had in said suit of 
oorhies ve. Jacob U. ; 


plight, state, and condition as the same were in at the 
abatement thereof, may it please your honors to grant unto 
orators the writs of subpana ad revivendum, to be directed 
Jacob U. Payne and to the said William K. Johnson, 
capacity of executor, commanding them, and each 
certain day and under a certain penalty, to be and a 
this hon. court, then and there to show cause, if any 
suid suit and peeing so abated should not be 
in the samé plight and condition as the same wefe at 
the abatement 

in all and sin 


ifze 
Rseetee ak 


pray, etc. " 
(Signed) ) ALBERT VOORHIES, 
Solicitor 


20 (Signed) JOSEPH C. RIDIN 
_ CORNELIUS F. VOORHIES. 


By to and subscribed before me this 18th day of January, A. 
(Signed) AUSTIN N. McGINDLEY, 
Commissioner of the United States Circuit Court 
for the Western District of Missouri. 


¥ oni oa? e 2 { 4 yh a ” i 
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JOSEPH C. RIDINGS ET AL., 4C., VS. 


‘Demurrer. Filed December 9th, 1881. 
United States Circuit Court. In Equity. 
C. F. Voornntizs 


ve. 
W. K. Jounson, Ex’c’r, and J. U. Payne. 


The demurrer of J. U. Payne to the supplemental bill of complaint of 
Cornelius F. Voorhies and to the bill of revivor of Joseph C. Ridings 
- and Cornelius F. Voorhies, deceased, complainants. 


‘This defendant, by protestation, not oom? | or acknowledging 
all or any of the matters or things in the said bill of complaint to 
be true in manner and form as therein set forth, doth demurr 
21. thereto, and for cause of demurrer showeth that the said 
. complainant hath hot*by his bill made such a case as entitles 
him in a court of equity to any discovery or relief from or against 
thisdefendant touching the matters contained in such bill or any of 
such matters. 
. Wherefore the said defendant doth demur to the said bill and 
humbly prays judgment of the court whether he shall be compelled 
to make further answer to the same, and prays to be hence dismissed 
with costs. | 
‘ I certify that, in my opinion, the foregoing demurrer is well 
founded — and proper to be filed in the above cause. 


tw. 7359. 


Dec., 185 
(Signed) : GUS. A. BREAUX, 


Solicitor for Defendant. 


a U. Payne, sworn, says the above demurrer is not interposed for 
ay. 
(Signed) J. U. PAYNE. 


’ Sworn to and subscribed before me, notary, on this 2nd day of De- 
-eember, 1881. | ee 
(Sigued) BENJAMIN ORY, Not. Pub. 


22 Pro Confesso. Entered Dec. 12th, '81. 


3 —— } hy Chancery No 7359 
8% n . No. ‘e, 
Wu. K. Jounson; Ex’c’r, and Payne. , | 
The clerk will please enter pro confeseo against W. K. Johnson,. 
executor, &c., for failure to file plea or answer to complainant's bill, 
supplemental bill, and bill of revivor. P 
: ALBERT VOORHIES, Solicitor. 
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Decree. Demurrers Maintained & Bill Diemisced este Payne. Entered — 
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end Filed Feb. 7, 1882. 
C. F. Voonnizs 
ve. 
W. K. Jomnson, Ex’r, & als. 


This cause came on to be heard on the bill, ene bil, - 
and demurrers thereto filed by the defendant, Jacob U. Payne,and =| 
was argued by counsel. . > 

On consideration thereof the court is of opinion that said de ~~; 
murrers are well taken. It is.therefore ordered, prea brn o 
creed that said demurrers be maintained, and thet thecomplainant’s: 

original and ps pana bills of complaint. as to saidJacob = 
23 ~=U. Payne be, and the same are hereby, dismissed at the ensts = 
of the complainant. : 


February 7, 1882. . 
(Signed) EDWARD C. BILLINGS, Judge. 


tne. ran, 


Petition for Rehearing. Filed February 24, 1882. 
Fes. 22. 
To the honorable justices of the circuit court of the United States, 

* fifth district: 4 
Cornelius C. Voorhies and —— Ridings, executors of the estateof 
pectfully beg leave to _ BoC 

yoe, | Re 
ppl , aver—— ; | 
original and supple- 


serve as & 
24 3. That the 

sitate the anulment and setting aside of any judgment of any 
court of the State of Louisiana. : 


4. That there is in said bills a substantial charge of fraud and 
i ind but should the court held. 


@ te ee Re ee 4 tin in: ts at ee a $56 2 7 


ee 
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JOSEPH C. RIDINGS ET AL., &C., V8. 
* 5. That the remedy prayed for in said bills of complaint is two-. 
fold, and in the alternative, first, for the rescission of the sale from 
the deceased C. F. Voorhies unto the deceased S. K. Johnson on the 
nd of failure to pay the price, and retrocession of the rty 
in question free from all encumbrances, and in disregard of all in- 
tervening sales or transfers; and, secondly, should the action of 
rescission and retrocession fail, then that the executor of Johnson’s 
estate do ‘to reclaim and resume possession of said property 
for lawful administration, and for this purpose setting aside as ab- 
solutely null and void the adjudication thereof by the sheriff 
- 25. to Jacob U. Payne on various grounds, as follows: Radical 
defects in the proceedings since the decree of executory pro- 
ceedings, and also the fraudulent and collusive action of Johnson’s 
executor and of Jacob U. Payne in the consent proceedings by which 
executory ings were illegally resorted to for the purpose of 
we sale and sacrifice of said plantation upon mortgage 
notes, which were incidents of an account not then or even since 
rendered, which sale is injurious to complaivants as creditors. 
That either and both of said actions are equity causes, and each - 
ols them is maintainable on the grounds alleged in said bills of com- 
int. 7 
Wherefore complainants pray for a rehearing in the premises, and 
that the decree of this hon. court on the demurrer be set aside; pray 
for general relief, and — in duty bound, éo. 
(Signed) — ALBERT VOORHIES, 
Solicitor — Complainanias. 


Complainant's Brief for Rehearing. 
C. F. Voornnizs 


vs. 
S. K. Jonunson ef als. | 
to the effect that Federal courts cannot 


}obancery No. —. 


W. K. JOMNSON, EXECUTOR, 4c. Ee 
mortgage stipulated, dispensing with contra-. |: 
iodanen lata independently of the decree of i 
: t ex tly execu- | 
tory process. It is the notary who, as a. public officer, — ; 
sanction to the judgment confessed by the parties, and his 
in that respect are quasi-judicial. 
The executory process decides nothing. C. P., arts..604-618, on 
the subject of the action of nullity ojodgments, do not apply to it. . 
4. Sec. 720 of U. 8. Rev. Statutes has no application n; there 
is no demand “to stay proceedings in any court of a Pa 
27 If the executory process bé held to be a judgment for all © 
purposes, then we gay that execution has followed, and that ~ 
there has been a consummation. Indeed the complaint is that the 
fraud has been consummated through the collusive enforcement of 
this very judgment, whiqh to-day appears, upon the records of the 
court, to have been exti nd sa : 
An action to annul tory process after its consummation 


_ cannot be assimilated tojan injunction “ to stay proceedings in any — . 


court of a State.” : 

5. The action to annul a sale and to compel the vendee to retro- 
cede the property and execute to the vendor an act of retrocession is 
essentially an equity demand. There is no action at law to 
a party gti agin ey , and this court, if defendant re- 
'” fuses to comply, notwithstan ing the j ent condemning him, 

may order the marshal todoso the condemned party. 
t is one branch of our equity suit. : 

6. Should the court soften sobsnving, then we pray for an amend- 
ment of the decree of dismissal that will reserve our rights to pro- 
ceed at law or in other courts. 


ALBERT VOORHIES, Aét'y. 


U. S Circuit Court, Eastern District of Louisiana. Iu Equity. 
C. F. Voonnrus 


ve, 
W. K. Jonneon, Ex’or, and J. U. Payus. 


This cause came on to be heard on the petition for a rehearing ) 
filed herein by the complainant and was argued by couueel. a 
Ou consideration whereof it is ordered that herein made, 
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JOSEPH: ©. mipines BT AL., AC., V8. 


GF. or gmcrms 
W. K. Jommaon of als 


motion of complainant and of defendants saggenti that the 

lin converting his action into one for eet as al- 

the decreo for a new trial it is agreed that this case be 

tal itted to. the court on the defendants’ demurrer to the juris- 


‘~ dition of the court that this is not a case in uity, but one at law. 
GUS. A. BREAUX. 


ALBERT VOORHIES, 
Solicitor — Compl’. 


No. 7359. 


Se ‘Deores Dismissing Bill Bill as t6 J. U. Payne. - 
Bateed and Filed’ hune 24, 1883. 


‘U. & Circuit Court, Eastern District of Louisiana. In Equity. 
pe C. F. Voonnres 
8. 
Joqunson, Ex’or, ¢ als. 
to be heard at this term on the bill, su 
the debnbtet, 


No. 7359. 


tal bills as to the eaid Jacob U. 
, dismissed without prejudice at 


EDWARD C. BILLINGS, sntede 


okies ah e 
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and that amount of bond and security be fixed fer caldap 
that Jacob U. a W. K. Johnson, executor. of éetats . 
K. Johneon, be es coisas aie, 


They sim general relief; and as in duty bound, oe, : 4 
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$2 Motion for Appeal. Entered and Filed 6 May, 1885. 
- United States Circuit Court, Eastern District of Louisiane. 
C. F. Voonmizs 


ve. : 
W. K. Jonnaon, Ex’r, & J. U. Payxz 


- On «motion of Albert Voorhies, solicitor for com; 
ordered that said complainants be, and are 
l from the final decree rendered 


og bond with solvent » conditioned as the la disecta;ia: = 
sum of two hundred and dollars. ve St 
May 6th, 1885. | 
(Signed) 
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EDWARD ©. BILLINGS, Judgn 
Bond for Appeal. Filed May 12th, 1885. a 
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JOSEPH C. RIDINGS ET AL, 4c., VS. 
answer all and cosis, if they shall fail to 
then this obligation shall be void ; otherwise 
and virtue. } 
, and delivered in the presence of — 
ALBERT os [x. 3.) 


C.E.GIRARDEY. [1s] 


EDWARD C. BILLINGS, Judge. 


84 Unrrep Srates oF AMERICA, t we 
Distrid of Louisiana, . 


: ly appeared Camille E. Girardey, who, being duly sworn, 
ee. says that he is the surety on the within bond; that he 
as city of New Orleans, State of Louisiana, and is worth 
p> the‘ full eum of two hundred and fifty dollars over and above all of 
ts his debts and liabilities. and property exempt from execution. 

Bo8'. ) C. E. GIRARDEY. 


Sabecribed and sein before me this 12th — May, 1885. 
(umat.] M. VOOR 


a — $5 —_ Unrrep Srares op Ausnica: 
= Cirouit Court of the United States, Fifth Circuit and Eastern Dis- 
trict of Louisiana. 
| , Crean’s Orrices. 
ee ete tention i the eet 


F is 
Ft» * 
” is ee - 
# “3% ip 2 P - wae | c ‘ e 
co? d yenid a COUT : t.. ; i 
ene my hand and the seal of said court, at the city of New 
b —- Orleana, this 26 day of May, A. D. 1885. 
, (Beal U. B. Cleoult Court for the Sth Oireult & Eastern District of La.) 
Os ’ ; 
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Given under my y hand, «8 te of New Orleana, in anid 
this 26 day of May, A. ~ | 


- eae . 


Dom a. ranma te 7 


36 Taz Usirep Srarzs or AMERICA: Me 
Cireuit Court of the United States, Eastern Distratof Lowilane 7 


The pes ee United States to W. K. Jobnecn, ex's, & 
U. Payne, Greeti : baie 
You are b 

Scie 

on 

granting appe whole ue 
e 


Morrison R. Waite, Chief Justice of i 


onorable 

Supreme Court of the United States, thie 12 

spepO  SedSa 3 y 
(Seal U. S. Circuit Court for the Sth Cireult & Eastern Distsiet of La.] 


EDWARD C. BILLINGS, Judgs. 


87 [Endorsed United States circuit court, esstern district of 
Louisiana. 7850. Cornelius F. Voorhies ot. W. K. Jobn- 
tony Me U. or Citation. Filed a meth : 


Marshals Rdurn. 
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of eid drm, in perso, i wi he Otenos comeeaid 
. R. G. PITKIN, . ba b> ni 
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=” * $8 30881 B C. RIDINGS ET Al ., 4C., VS. W. K. JONNSOX EXECUTOR, 60, ; 
% ~~ o?, “’ *" ( be J a . @ 9 oa ¥ 
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Crenn’s Orrice. 
Sworn to and subscribed before me this 15th day of May, 1885. 
New Orleans, May 15, 85. 
[Seal U. 8. Cireult Court for the 6th Circuit & Eastern District of La.) 
E. R. HUNT, 


Clerk of the United States Circuit Court, Fifth 
- Circuit and Eastern District of Louisiana. 


88 Tue Usirep Srates or AMERICA: 
Cireuit Court of the United States, Eastern District of Louisiana. 


5, ee the United States to W. K. Johnson, ex’r, Greet- 
ng: 
You are bs cited and admonished to be and appear at a Su- 


fvcah aoe States to be holden at the city of Wash- 
Monday of October next, pursuant to an order 


} show eause, if any there 
fi } the sald eomplainante, as in said onder should not 
be corrected and why speedy justice should not be done to the par- 


R. Waite, Chief Justice of the 
*t of the United Gtates, this 16 day of May, in the year 
ane thousand eight hundred and eighty ve. 
Cieeuds Cours foe tho bth Cloaks & Rentorn Disteet of La.) 
: EDWARD C. BILLINGS, Judge. 


Jeramogge United States circuit court, eastern district of 
Louidana. No.7360. Cornelius F. Voorhieses. W. K. John- 
don, ox’r, & J. U. Payne. Citation. Marshal's return. 


Jum ler, 18686. 
, I aecept service of the within citation. 
} W. K. JOHNSON, Ezeculor. 


tanta U. By 1886, Oct'r term. No. 604 
: W. K. Johnson, ex’e'r, &e. ‘Citation’ 
) Court U. 8. Filed Jan. 22, 1887 
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K. and Co, and W.,’’ and then proceed to discuss the : 
sufficiency of the evidence of fraud and conspiracy. | 


‘The same general doctrine of the equity jurisdiction _ 
of the Federal courts in matters affecting the enforce- _ = 
ment of mortgages effected under the law of Louisiana, 
even where there is 4 concufient legal remedy in the 
ene Sry Se eeay BOE Saeee te the following ie 


. In Benjamin >. Cavaroc, 2 Woods, 168, it was held 
that a mortgage on real estate to secure a debt executed 


by public act according to the law of Louisiana, although 


er 


remedy in Louisiana on such a mortgage does not oust 
' the jurisdiction of a court of equity to enforce it. 


II. x 


THe PROCEEDING BY EXECUTORY PROCESS IS NOT A 
, JUDGMENT In THE SENSE THAT IT CAN SERVE AS A 
 Basts FOR THE. PLEA OF RES ADJUDICATA. 


If the point just made is sustained, this point is 


probably not important. But, as it was distinctly raised, 


: “hie court has frequent hed, it is true, 
a Sees brats on enter of seizure and 


morevs. © 


Ste Se 
i 


adjudicate to the obtaining it any right in addi- 
tion to those brenth ar his rare Be comtract.” i 
Harrod v. Voorhies, 16 La., 254. ; 

 “AIth orders of seizure and sale ma pork ra 

= saa than tama nate Con- 

stitution, for which reasons must be specially adduced 

‘" in the order itself.’” 

- Riley ». Christie, 13 La. Ann., 256. 


‘‘The executory process cannot support the plea of 
ves adiuds. 9 

Mitchell v2. Logan, 34 La. Ann., 998, where the court 
also say : | 

‘* We consider the point well settled in our jurispru- 
denen which casngplaas ia onth: enlems ek eae 
of a judgment, —, right of appeal, which can 


be taken either from order of the judge or from his 
refusal to grant the process.” 
“a IIL 


THE PROCEEDINGS BY EXECUTORY PROCESS WERE 
ILLEGAL, BEING TAKEN WITHOUT A PREVIOUS 
LIQUIDATION OF THE BALANCE Dus. : 


We have seen in New Orleans Bank v. Le Breton, 
ante, that this is the proper form of proceeding in which 
to raise this objection. 

The fact that notes were given for the amount of the 
mortgage is not material, for the primary object of the 


be mortgage was not to secure the payment of the notes, 
| but to indemnify the mortgagees for actual advances. 
T In Pickersgill v. Brown,.7 La, Ann., 297, itappeared 
| that a mortgage was given, which on its face purported ie 


to be made to secure a loan of $250,000, and for which 
the borrower's obligation was given to the order of the 
lender, payable on demand and bearing interest till pay- 
ment. A subsequent mortgage recited the former loan 


accommodation to secure him against liability, is not 
an accessory to the principal obligation, but simply a 
personal indemnity depending on the payment of the 
note by the indorser. The court says: 


‘*It is clear that if P & S. (the creditors) 
have suffered no damage, the See icenaaiion 


i: 


We have then to consider the effect of the failure to 
liquidate the balance due. bis 

In Louisiana the Code authorizes a mortgage to 
an obligation which has not yet arisen into existence ; 
but in such case the mortgage can only be enforced in ae 
so far as the future obligation shall have been created. 
ee t Southern Rep., 
997. 


It is provided by Le. Civil Code, art. 3293 (3260), 
that “ the right of mortgage, in this case, shall only be | 


ea’ 
a 


9 


effect by the person making it. The fulfillment of thé 


promise, however, shall impart to.the mortgage a retro: 
spective effect to the time of the contract.” 


In Ward v. Douglass, (22 La. Ann., 463,) it appeared 
that mortgage notes had been given to factors to secure 
advances made and supplies furnished to a planter: 
The farmer took out executory precesses on an account 
rendered, in which a balance was struck, charging the 


TO Sucunz Furor Apvancus, Tax Latren Baro 
Taxes wire Norice op THE ForMuER. oe 


In regard to this point it must be borne in ssiad that 
the law now regulating this subject in -Louisians has 


10 


been materially changed from the law as it was at the 


All these mortgages were given prior to March 16, 
1870, the vendor’s privilege and the first of the mort- 
gages to secure advances, being given prior to Febru- 
ary 7, 1868. 

At these times, articles 3314-15 of the La. Civil Code 
corresponding to present article 3342-43 read as follows: 
” Conventional mortgage is acquired only 
cemsanh of the i hi as 
are only to prejudice third persons when they 
have assess yee inscribed on records for that 

purpose in the manner hereafter di : 

*° 3315. By the words third persons, used in the fore- 
going articles, are to be understood all persons who are 
mot pasties to the act or to the judgment on which the 
_ mortgage is founded, and who have not dealt with the 
deblor either in ignorance or before the existence of this 
right.” | 
_ The above articles are given as they stand in Fuqua’s 
Code (1867). The underscored words were omitted 
from the revised article (revision of 1870). 

By article 3368 (3332) ‘‘the inscription of acts on 
which privileges are founded, when they are subjected 
to this formality, as also donations, shall be made in 
_ the same manner as that of mortgages.”’ 

It is evident that decisions made with reference to 
the alteration in article 3315, as made in 1870, are not 
applicable here. 

The alteration from the former article 3315 to the 
present article 3343 of the La. Civil Code was made in 
the revision of 1870, which was approved March 14, 
1870. (See Voorhies’ Code.) . 

But article 8 of the Code provides that “‘ as laws can- 
mot be obligatory without being known, they must be 


. 


4 


4 


promulgated ;’’ and article 10 provides that “‘ all laws 


enacted by the Legislature shall be considered. promul- 
gated at the place where the State Gazette is published, 
the day after the publication of such laws in the State 
Gazette, and in all other parts of the State thirty days 
after the publication.”’ 

It is, to say the least, unlikely that the statute was 
published in the State Gazette earlier than the day after 
it was enacted, in which case it could not take effect any- 
where in the State earlier than March 16, one day later 
tha the last mortgage given to Payne, Huntington & 
Co. Besides, the State Gazette was not published ‘in 
Avoyelles parish, where the mortgaged land was. 

Under these sections it was held in Smith v. Lam- 
beth, 15 La. Ann., 566 (1860), that where notice of title 
has been directly brought home to a party it supplies 
the place of registry, and, although the knowledge has 
not been brought directly home to such party, it may be - 
inferred from the circumstances of the case. 


In Adams v. Daunis, 29 La. Ann. 315, the court say 
of the old article 3315, ‘‘ Under the dominios of this 
supplied the place of inscription.” | 


In Patterson v. De la Ronde, 8 Wall., 292, 1868, it was 
claimed that the priority of privilege of the vendor of a 
plantation had been lost by reason of non-reinscription. 
It was provided by La. Civil Code, sec. 3369 (3333), 
that “‘ the registry preserves the evidence of mortgages 
during ten years, reckoning from the day of its date ; 
its effect ceases even against the contracting parties if 
ration of time in the manner in which they were first 
granted.” 
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quited to take title or security in subordination to 
pe ir rights. The general doctrine is that knowledge 
_ Of an exis in 
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of her highest court. Thus, fn Robinett v. Compton, > J 

2 La. Ann. a reoned y-w ‘ The doctrine is now : 

well settled t by a purchaser 

of an existi nt toa notice 


notice to individuals. But if a party have 
of which it is the purpose of the law 

ing an act, instrument, or lien to 
the same, and he is as much 


13 


Clearly this would be violated if the rights, 
as they existed on March 16, 1870, under the mortgage 
given December 8, 1865, could be diminished by any 
statute taking effect on March 16, 1870, or thereafter. 


James H. GRaHam, 
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Summons, Bryan & Eldrige.._.. 


Summons to defendant.......... 
John Doan........-- 
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bworn to and subscribed before [me] this Dec. 18th, 1882. 
Begcat cs 8 | W. W. HARVEY, Clerk. 


*On the beck of this claimants’ affidavit is endorsed as follows : 

ee Claimants’ Affidavit. 
Lae Trasur, Davis & Co. 
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fally guards the jury against any misconception of the 
‘¢proper effect of any admitted evidence, and that it 
| properly and fully charges all the protections to which 
plaintiffs in error were entitled. 

The issue presented was one of fraud perpetrated to 
the detriment of a creditor. It could be explored only 
‘by examination of many contemporaneous facts of 
greater or less significance ; all, however, relevant as 
going to show the rfent, and which, when properly 
guarded by the charge (as was amply done here), is the 
best, and often the only, evidence that can be brought 
to the detection of frauds. 

A feattire of the: Record, that might at first cause 

is the vénue of the trial. It was had in the 
District. Court of the United States for the Northern 
District of ‘Mississippi, and the removal was to that 
forum from the State Court. 


The explanation of this will be found in section: 571, 
Revised Statutes of the United States: 


“The District Courts for the Western District of 
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- Bates, Doan & Co., they stating that McRae was amply 
solvent, and J. H. Doan going so far as to state that McRae 
, Was worth over and above his debts and exemptions thirty 
(R.., p 17, bottom of page.) 
ape | for ‘the same information, and © 


neers eighteen: hundred Hans, dus by open 
— es 17, near top of page) 

‘With this basis of credit McRae procured large amounts 
: ‘having run up to the amount of over 
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te Bates, Doan & Co. of $15,000 bys sonde-aw whe tn 
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MeRee wes bound to know, en wes alee Extes, Dean &On,. - 
that he was selling to them $16,000 werth of property mere: . 
then enough to pay thew, tet. = 
what wan dus Grom & Oo. and ehet J. R Deneve LL 
- Dean also. Thay vo sie bond bnew at ey wore 3 
_ leaving nothing for the other creditors, who had been indused es 
to part with their money and goods upen the faith of Bates, — 
"Dose & Co. and B. F. MeRaec's siatements that he was worth: 
$90,000 over and above all his debés and wasamply selvent,~ 

‘It will not do to say that they did net know this, but be: 
lieved it. They should not makea statement aboutes grave 
a matter unless they knew of the trath of their statementa;. 
nor can they say they didn’t know that they were getting 


not help buat know. We insist they did know, and that they 
did not intend thet any creditor should know, even if it was. 
necessary to make such creditur leok down the barrele ofa 
chot-gun if he dared to take an inventory to ascertain the: 
trath. (R, page 18, bottom, and top p. 19.) ee 
And this is the transaction thet the eouris ere naked to: 
sustain. A beautifal system of financiering indeed t! . 
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CONCLUSION OF LAW. 


tbe fieeoing facts the court decides, 2s conclusion of law, that 
i is entitled to recover in the sum of of $196. 

p, J delivered the opinion of the court. 
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It was not decided in Clyde’s case (13 Wall., 38), that in 
mo case a demand on the Treasury for payment was first 
requisite; the effect of the decision was that it was not 
requisite in all cases, and that a rule of Court of Claims 
requiring parties to present their claims to an Executive 
Department before suing in that court, was unauthorised 
and void. 

Kaufman's case (96 U. S. R., 571) is substantially 
to the effect that where those charged with the-duty of 
actually making the payment are in any respect in fault, 
the Court of Claims would have jurisdiction to establish 
legal rights. 

In the case of Paul Ravesies vs. The United States 
(21 C. Cis. R., 243) the demand was made by a United 
States commissioner, whose acovunt had been approved in 
accordance with the provisions of the act of 1875, supra. 
It was not averred in the petition that the claim had ever 
been presented to the Treasury for payment, but it was 
alleged that the First Comptroller of the Treasury had 
made and published a decision that all claims of like 
character would not be allowed. The claim was based 
upon what was claimed to be a virtual refusal of payment. 
Richardeon, C. J., says: 

There are some cases in which Congress hes in- 
trusted to the head of a Department or other officer 
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— hele 
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within that class it ie because the act of 1875 


tt to be approved the court, and that hes been 
and the rights of the claimant are fixed. 


It will be observed that not only the question at issue 
in the case at bar has not been heretofore decided ad- 
versely to the Government, as stated in the opinion of the 
court, but that after a summary of authorities in the 
Ravesies case, supra, the intimation of the court is, that 
before a claimant for costs and fees can have any standing 
in the Court of Claims there must have been some action 
by the United States circuit or district court under the 
provisions of act of 1875. 

It is not conceded that the action of the court in ap- 
proving or disapproving of an account shall not be con- 
sidered a judicial act. It does not, it is true, take away 
the right of revision by the accounting officers of the 
Treasary. Bat it is an act of the judges of the circuit or 
district court, involving the examination and determina- 
tion of evidence and consideration and conclusion of ques- 
tions of law. The judgment of the court is entered of 
record in approving or disapproving of the account. The 
jariediction as to such determination is limited by statute 
to the United States circuit and district courts. The de- 
cision by such courts is precedent to the right of the pre- 
sentation of the account to the accounting officers of the 


Whether the approval or disapproval, by the court, of 
the account is or is not judicial act, conclnsive upon all 
parties and only to be regarded as a step or process in the 


- executive business of settling accounts, is immaterial. It 
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provisions of the act of 1875 must be 
The of the Court of Claime fe limited by 
the laws ennferring it. It is submitted that by the act of 
1876 the legal rights of claimant must first be passed upon 
by a clroult or district court. 
It does not appear (as shown by the Findiags of Fact) 
from any legal evidence thet claimant's account had ever 


the court does not appear even by hearesy. The claiment 
testifies as to what the district attorney said relative to the 
matter, bat whether there was any action in open court 
or not does not appear. Nor does it appear there was any 
sesosd of the matter in open court. 

The claimant has a right to present his account to the 
court, cizenit or district, in the presence of the district at- 
terney. THe has the right to present hie vouchers and his 
witnesses. Itis the duty of ench courts to decide upon 
the questions of fact and law presented. No discretion as 
- to the matter is 

If the court to which the account is presented refuse to 
act, then the semedy of claimant is not ia the Court of 
Ciaiass, but by mandamus. 
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The office of a writ of mandamus is to compel the per- 
formance of a plain and 
04 U.8., 14). It ie the 
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In the Supreme Court f the Bites States. 


Ocucams Tunez, 1988. 


THE UNITED STATES, Avrnzzayr, 


v. 
JOHN F. ENOX. 


1. SraTement or THE Case. 


The claimant’ was a commissioner of the cirouit 
of the United States for the northern district of. 
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two dollars for each case in whieh issue was 
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date of the filing of the petition in thet court, and were, 
therefore, barred by the limitation contained in section 
1060 of the Revieed Statates, leaving a belance in favor 
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to the date of an order made by the United 


States circuit court, October 90, 1881, expressly requiziag 


these commissioners to keep dockets. 
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998 of the claim accrued prior, and the remaining $108 


ment was enforced. 
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tions, rendered judgment in hie favor for $196. From 


that judgment the United States hes appealed. 


2.—Bamr or AncumEnr. 


In the case of United States v. Walless, 116 U. 8. 396, 
this court decided that a United States commissioner, whe, 
by direction of the court appointing him, keeps a docket 
and decided by him, is entitled, ender eection 847 of the. 
Revised Statetes of the United States, to the enme fees 
allowed to clerks of court by section 8298 for their 
dockets, vis: $8 for each case where iasee ie:jéined. and — 


- testimony given; $8 for each case whexe tases. is joined 


bet no testimony given, and @1 for each case diemianed or 
discontinued, or where judgment is rendered without ianee. 
That the claimant in this ease made hin docket} end in- 
dexes in the same form es was done im the Wellacs-enes 


is not dispated by the Government. The cally objection, 


' made here to a recovery is thet the account hes never 
been append hy See | 


the act of February. 22, 1875, hereinbefore cited. - 
Beloce proceeding to « discussion of thie, thir only quee- 


tion raised in this Court, it ie but fair to atete'thetengiber = 


objection was raised:in the court below rare ome 
amount for which claimant has recovered judgment, vie., 


that the services were rendered prior tothe date ofthe... 
order of the circuit court requiring commissionesrstohetp 


dockets, and were therefore unstthorized. . This defence. 
was overruled by the court below, and. as its epinicn dia- 
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| character’ can be properly or systematically transacted 


without keeping a docket of the same; and inasmuch as 
section 8238 of the Revised Statutes gives these docket- 
fees to clerks, and section 847 assimilates the compensa- 
tion of commissioners to that of clerks, there is no reason 
why the commissioner who lawfully keeps a docket should 


p06 receive his fees for the same, as does the clerk. The 


latter is but seldom réquired by any express order of the 
court to keep a docket, but does so simply as a matter of 
official duty. The same principle applies to commissioners ; 
and for this period, ‘as well as for that subsequent to the 
order of: the circuit court, a judgment was yrepenty ven 


’ dered in favor of the claimant. 


So, too, by section 1014 of the Revised Statutes United 
States, commissioners are required in every State to proceed 
in criminal cases “agreeably to the usual mode of process 
against offenders in such State.” ono aerge 
Code of Criminal Procedure of Texas (quoted above), all 
justices of the peace are required to keep a docket show- 


ing all the proceedings against parties accused of crime. 
_ This made it obligatory upon United States commissioners 


to do the like, so that‘before, as well as after, the order of 
the circuit court, the claimant in keeping his docket only 
complied with the express mandates of statute law. 
“he conclusion reached by the Court of Claims on this 
point is identical with that of the United States district 
court for the eastern district of Pennsylvania. Phillipe v. 
Onited States,88 Fed. Rep..164. _ The grounds of the de- 
cision in that case are precisely the same as those 
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be Fae ‘Claims for its decision in the ease at bar. 


The only objection, however, relied upon by counsel for 
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this of ‘the ‘Court’ of Claims, ie based upon the 
tesins of tho fzet ccction of the act of February 92, 1875, 
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to the court, is the commissioner, although he 
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entitled “An act regulating fees and costs, and for other 
purposes,” 18 Stat. L. 888, hereinbefore cited. The terme . 
of this act are peculiar. As to clerks, marshals, end dis- 


the account “shall render the same to a United States cir- 


cuit or district court, anil in presence of the district at- 


court, to the satisfaction of the court, * * *- 
services therein charged have been actually and necessarily = 

as therein stated,” and that “the court shall 
thereupon cause to be entered of record an order approv- 
ing or di the account, as may be sceording to 


law and just.” Under this clause of the statute i would 
‘seem that a clerk or marshal might himeelf personally pre- 
sent his account to the court without any action on the 
part of the district attorney; the only requirement of the 
law as to that officer being that he is to be present in court 


district attorneys of their respective districts, by whem 
they shall be submitted for approval in open court, and 


said.” ‘ Thus, with regard to United States commiesioners; . 
the law is express in its requirement that the-distzict at- 
torney is himself personally, or by his assistant, to submit 
the district attorney fails or refuses to present the aceouss = 

rendeced 
fusal of the district attorney to perform the daty. 


upon him by law? We think that cannot be the 
the law. 
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Both the old and the new law thus very carefully guard . 
agtinst the construction that either the new method of ap- 
proval or disapproval by the court as s court in open session, a 
P the old method of action by the judge at chambers, is 4 
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Hall, 91 U. 8. 348 ; He parte Cutting, 94 U.8.14. It is 
equate: remedy. Zhe Secretary v. McGarrahan, 2 Wall. 
296; Ze parte Virginia Commissionere, 113 U. 8. 177. Tt 
is tree that.where the court refuses to act upon a case 
properly before it a mandamus will sometimes be granted 
te require it to decide the cause, although not to dictate 
@ decision one way or the other. In the case of Commic- 
sioner of Patents v. Whiteley, 4 Wall. 622, this Court thus 
| eT 


demu ace well acted. Tt lies ay err 
* one = Ib lies, aleo, whens th eerie ot 
pohle only in thee fo cases of care 


lias 


Th ie very certain that a case like this would not come 
wader the first-of the two classes referred to in Commio- 
sioner of Patents v. Whiteley. It ia difficult to aay, too, 
how it can .be brought within the second of the classes. 
- No method of-review is provided in the case of an order 
ofa egurt impeoperly approving or disapproving an ac- 
count, although it is tree that the act in question does de- 
elare: thet the accounting officers shall have a “right of 
_ Bevisiog”.over the accounts when approved or disapproved. 
Net only. this, but it is-diffcult to say what court, if any, 
~ would: have jurisdiction to issue a writ of mandamus .in 
ane Sno By ton: Mictnie lheeney:antenen So quenent 
endemu ot te. thenpel:-hie to: do 20? It in familiar law, 
See ter agenets ot bal 5 om, that 
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neither this Coart, nor the circuit and district courts, nor 
any State court, has any power whatever to issue writs of 
mandamus to officers of the United States. Merbury v. 
Madison, 1 Cr. 187; Melntyre v. Weed, 7 Cx: WA; 
MeClung v. Silliman, 6 Wheat. 598. Thecaly court thet: 
has that power is the Sepreme Court of the Disizich cf: Co-._. 
lumbia, and the power of that court can, of cousse; be exir- 
cised only upon such officers of the United States eshave 
their official residence within the District, to which thejeris- 


‘diction of that court is territorially limited. Xénadell:v. 


United States, 12 Pet. 524; United Stutes v. Schura;1028U:8. 
378 ; Butterworth v. Hill, 114 U.8.198. Tsietruc that ace- 
tion 4 of the act of February 22, 1875, which we have been 
considering, 18 Stat. L. 388, does authorize the cireult courts 
of the United States to award the writ of mandamus to 
any officer of the United States “to compel him to make 
the returns and perform the duties in this act required,” 
bat only “upon motion'of the Attorney-General ‘cr the - 
district attorney of the United States.” Evidently, then, . 
no action that a United States commissioner could take by . 
mandamus on his own motion against a. district attorney 
could be made effective under the law as it now stands. - 
Tf, on the other hand, the Attorney-General means in this 
case to maintain that the circuit or district eourt:could he - 
compelled by mandamus to approve or disapproveen ae- 


as great as against the district attorney. According to the — 
decisions of this court, the writ would not be granted: to 
compel the circuit or district court to proceed to a deciaion 


which no appeal would lie to this court. Sach wes the 
rule announced in Commissioner of Patents v. Whiteley, 4 
Wall. 522, 688, 584, as above cited ; and so, too, in Jneur- 
ance Company v. Cometock, 16 Wall. 258, thie Court. esys ~~ 


(p. 270) : 


count, the difficulties in the way of such a proceeding are 


in a matter in which its action would be final,and: from 


- lener himaalf having no power of his own motion to bring 
it Refese the court, followp thet the theery of the At- 
temney-Glenetal requires of this claimant the performance 
ea legal impossibility, to wit : to obtain a writ of man- 
_ ‘Gamap to compel the circuit or district court of the United 
_ ~fSidifes for the northern district of Texas to decide a cause 
get pending upon its dockel, and which canact be made a 
pending cxase in thet court except by-the:action of an of- 
Seer of the United States, to whom neither this Court nor 
ann dae -eny wthaaity to toque the welt-of man- 
eon: 


'\ oMBwbgrenting that: the writ of mandames would lie in - 
_ eusleiense, it does ‘not follow that because the party is 
_ eutiiied:40:thet remedy he may not ot his election adopt 
2d aeeomeeasennaee mene. 
- $ge@amis to: perform: some: plein ministerial act at the in- 
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party will have his option o apply for « mandnmen orto 
bring his action at law againet the officer. 
pretest ty evo sean ah w 
Stokes, 3 How. 87, OP, and wes the foundation of tis jude- 
ment in thet cose TR wes a cose where o party baving: 
brought an action of mandames egeiast the Postmaster. 
Generel of the United Shotestocomplliin tcdlower =< 
tain credit, and having enceceded in thet ectlenend'ed- 
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this court decided that no power, not judicial in its charae- 
ter, codld be conferred upon the. circuit courts of the 
United States by Congress, and thet an act of Congress 
undertaking to confer such powers upon the courts, and. to 
make their decisions subject to revision by the Seare- 
tary of War, was unconstitational and void. .Zayjurn’s 


cuss, 3 Dall. 404; United States v. Ferreira, 13 How. 0; 


United States v. Todd, 18 How. 53, note; Gerden v. 
Onited States,2 Well. 561; sc. 117 U. & 687; United 
States v. Jones, 119 U. 8. 471; Eu parte Gane, 1% Fea. 
Rep. 471, 472,473. If it ie beneath the dignity of the ju- 


dicial fanction, es conferred by the constitution ofthe | 


United States, for the cirouit courts of the United States 


to render decisions to be revised by the-Secretery of Wer, 


as in the Hayburn and Todd cases, or by the Secretary of 


the Treasury, as in the Ferreira case, how much: morede- - 


grading to the judicial dignity it must be to permit the 
decisions of these high tribunals, co-ordinate ds they are, 
in power and dignity, to the highest courts of the States 
(as this Court declared them to bein Crescent City Li 
Stock Company v. Butcher? Union, 120 U0. .8. 141, 
and inferior only to this Court in power and authority, to 
have their decisions revised end corrected by a clérk in 
an auditor's or comptroller’s office! We submit that-the 
action of Congress in conferring upon circuit and district 
courts of the United States powers which are to be exer- 


cised by them only under the supervision and subject to . 


the correction of inferior executive officers of the Treas- 

ury Department is not sustainable as a valid or constita- 
tional exercise of legislative aathority. If we are right in 
this position it was unnecessary and improper for Com- 
missioner Knox, the appellee herein, to secure the ap- 
proval or disapproval of the circuit or district. court, inas- 


the Constitution of the United States. As carly.es 1704 
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much as that court could not exercise duties 
to it by the constitution of the United States. He, there- 
fore, hed @ tight, without taking his account into tint 
court, tosue dizecily in the Court of Claims for fees accra- 
ing to bias by force of sections 928 and 847 of the Revised 
of ali daims 
” and to prove the 
facts of the rendition of the services in the usual way. 
With reference to the inquisy which may suggest itself 
to the Coust why the claimant in this case did not present 
his cleias to the acsounting officers of the Treasury, and 
seo if they would not pay i, before bringing cult in the 
Coust of Claims, it is enly nesensary to refer this Court to | 
_ the ence of Ravecies v. United States, 21 C. Cis. 248, where 
it was held by that court thet in view of the fact which 
was made to appear in that case to the Court of Claims, 
that the Fiest Comptroller of the Treasury, notwithetand-. 
ing the decision of this Court in United States v. Wallace, 
116 U.S. 396, refused to allow or permit to be allowed by 


those sued upon in this case, it was competent for such s 
- commissioner, without first presenting his claim for docket 
fees to the Treasury ;to sue upon it at once 
in the Coart of Claims. In support of that conclusion, 
the Court of Claims relied upon the of this Court 
in Clyde v. (/nited States, 18 Wall. 397 and United States 


x apna SO. 8. 571, which fully support ite posi- 


ipenelioba The act of 1875, as held by the Court of 
Claims, makes the approval or disapproval of an account 
by a cireuit oF district court s mere step or process in the 
' settlement of accounts by the Treasury Department. It 
, im no manner concludes the rights of e commissioner or 


other court officer. If the account is approved it is grima 
facie good and valid, and the busden of proot lies upen 
those disputing its validity; if dleapproved, onions prima 


, United Stetes. Finelly, the power confersed by thea = = 
of 1875 upon the U. &. cireuit courts isnot warranted by 
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MARTHA BRODNAX AND EPHRAIM TWEEDY, ' 
APPELLANTS, = 


APPEAL FROM THE CIRCUIT VOVET OF THE UNIFED 
THE SOUTHERN DISTRICT OF GEORGIA 
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copy of the deed of 
Benjam 
“Avocusta, June 14th, 1866. 
 BENJ. H. BRODNAX. 


“MARTHA BRODNAX. 


delivered in 


the underwritten are copies: 
Brodnax, trustee 
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Complainant's Solicitor. 
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B. H. BRODNAX. [18] : 
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In consideration of five dollars to me in hand paid I accept the 
trust above set forth. 


W. E. BRODNAX. [z.8] : 


=  ’ J, Williem E. Brodnax, do hereby resign the trust and do express _— 

=. way unwillingness to act farther as trustee for Martha Brodnax or : 

=. ander the deed made to me in trust for said Martha by my son, | 

:. we H. Brodnax, on the eleventh day of June, in the year of : 
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-<- Given or my hand and seal this second of January, 1868. 
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MARTHA 
B. H. BRODNAX. 


Executed in presence of— 
G. CRAWFORD RHODES. 
WM. H. STALLINGS, 
J.&C, B.C 


13 Srars or Gzoraa, Richmond County : s 
I, Ephraim Tweedy, do accept the i and trast above © 
referred to, this third of Jan < : | 
™ wi ‘EPHRAIM TWEEDY. [z.a) 


Signed, sealed, and delivered in presence of — 
W. P. RHODES. | 
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Mre. C. H. Brodnaz. 
Dzgsit.. 
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176 00 
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Acknowledgement of Service.. 
service acknowledged of the within bill. Sub- 
copy mbpane & farther service waived. 
| MARTHA BRODNAX. 
Endorsement: R. # 152. In equity. Circuit court of the United 
- ia. Octol 


$1,626 00 


- Afterwards, to wit, on the — day of ——, came the defendant, 
Martha Brodnax, by her solicitors, es & Cummings, and filed 
her answer to the said bill in the words and figures following, to 


wit: 
Answer of Defendant. 


Southern District of Georgia : 


"Im the Cir. C’t of the United States for the Southern District of 


: Tas Armas Insurances Company vs. Mantua Bropnax. 
answer of Martha Brodnax to complainant's bill of foreclosure. 


: lant, now and at all times hereafter, and reserv- 
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perfections in the said complainant's bill. 
15 §swer thereunto, or unto so much or such parts 
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This defendant admits that the said mortgage 5 
was the same day made by William E. Broduax, trostes, to Obarieg 
A. Rowland, treasurer. 
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for her benefit or that she received any part of it. e 
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ee 17 |. the fourteenth day of February, eighteen hundred and sixty- 
se decree a vinculo matrimonii was awarded her, 

right, title, interest, claim, or demand of the 
Abe eye in said lot of land her; but 


ny did, belisving 
mortgages so to do. She doubt- 


such ent without ques- 
ortanged } property, her culy 


her. 
. a forth the grounds of 
abe of said mortgages. 

d a the interrogatories in complainant’s 


* 
—S oS oe 
* 


~ 
| 
SSS, 
- 


~ 
— 
, = ~_—-—. & - 
. 
o 


a es —— — 
° 


x sideration of said mortgage was not said sum 


iba wesonanon of 


Fourth. Detindunt tlh ans tran chesdinesdeauiaaine | 
ott a evince 

Fifth. Defendant was awarded as alimony all the { 
18 ce 2 a ee 


‘sixth. Defendant has held the legal title to said property in har 
own right since said decree of oes 
ments on the 


Seventh. iieving the has mene G4 
roperty was subject orth % 
whether she ever conan ack =i a 
it came into her possession, was liabl eee 
have done so, as she was totall gnorant of her | ae oe o : 4 | 
now denies such liability, and — that by wledge-.- .. 
eee, -: made, complainant: obtained no additional legal or equita- <4 
e right. : 
ao Defendant believes the statement in Exhibit “C” to be: 


Npefendant, having met all the allegations in the bill odestesbae 
or — the anit according to the truth or falsity of wid rere 
ving also answered fully all the in 
and Till now od in the anewor to anid interrogatories wt See 
and in the answer to nte < 
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bed and oworn to before me this sixth day of May, 1879. if: 
[Seal of U. 8. Com'r, So. Dist. Ga.) “sf 

HENRY .W. CARR, Rey 
2 , U. 6. Commissioner, Southern Dist. of Georgia. ~ a 


| Acknovledgement of Service. om 
Notice of answer acknowledged & filing waived. = 
Endorsement: In equity. ee tS 6 ee eee gi 
Ga. The Mina Ine. Ou. se Martha Brodoax. for foreclooure. . 
Original answer of defendant. Barnes & 


fterwards, to wit,on the 30th day of November, A. D. came. *; 

as. complainant Ori nae Joseph Ganshi Wa. # 
4 - &. Basinger, and t of said bill in the words. 
4A and figures following, to wit :. ie a 


q Amendment of Original Bil. 
In U. 8. Cireuit Court for So. Dist. of Ga. In Equity. 


Tus Arma InsuRANOB Company, Complainant, 
and 
Marrua Bropwax, Defendant. 
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no answer ing yt bese filed waren “wt <o and amends its 
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1. ing, in the ‘stecduction to the name of thé defendant, 
Brodnax, the name of Ephraim Tweedy, trustee for the said 


Martha Brodnax and others, as a party defendant, the said Tweedy, 
as your orators now avers, having been at the time of the filing of 


y 
the said bill and being now a citizen of the said State of 
thern district Pier ean eget whe cay 
,a party defendant to the said bill of com- 


part of the said bill the fol- 
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this day without payment of costs. 


¢ BARNES & CUMMINGS, 
Defendant's Solicitors. 
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Decree pro Confesso as to Tweedy, 


BS ~ In U. 8. Circuit Court for So. Dist. of Geo., Eastern Division. In 
ee: Equity. | 
THE dErna InsunaNnce Company, Complainant, 
and 
MarTHA Sane @ al., Defendants. 


It appearing that the defendant, Ephraim a has not entered 

‘ any appearance in the above-enti cause nor filed any demurrer, 

or answer therein, altho’ service was acknow by counsel 
ee ee passed for the doing of the same— 

Itis th the bill be taken pro confesso as 


- arninet the said Ephraim Tweedy, and that the eomplainant have 
Sagar to dpe Sa 1608 ex parte against him. 


Waneee the Honorable Morrison R. Waite, Chief Justice of the 
pare Court of the United States, at the city of Savannah, the 
day of April, A, D. 1883. 


[Beal of U. 8. Circuit Court, So. Dist. Ga.] 
H. H. KING, Clerk. 


‘On motion of Joseph Ganabl, Wm. 8. Basinger, compl’t’s sol’c’s. 
Endorsement : In U. 8. circuit court for so. district of Georgia, 


407. J. Ganabl, Wan. 8. Basinger, compl''s sol 


Afterwards, to wit,on the 8th day of June, i888, an order to 
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Afterwards, to wit, on the 12th day of July, 1888, 0 final decres 
was rendered in the above-stated cause in the words and 
lowing, to wit: ! Ce 

Final Decree. 


In U. 8. Cireuit — for the Southern District of Ga., Eastern Division. 
"In Equity. ae 
Manrua Bropuax and Eranam Tweepr, Trustes &c., Defendants. =) 
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MARTHA BRODNAX ET AL. 20, Vu. 


Signed, | “twen 
a et oe ro faye | 


 firet line— 
- EPHRAIM TWEEDY. 
JOS. GANAHL, 
Net, Pub. R. C 


(92.60 in U. S. int. rev, stamps canceled.) 
31 : Srare oF Grorara, Richmond County: 


To William E. Brodnax : 
his wife, do herebd - 
iver to the Aitna 


hold, as trustee, to secure to said company the pay- 
ae note for $3,198.20. ind 


_ Witness our hands and seals this 11th day of May, 1867. 3 
MARTHA BRODNAX. [t. | 


B. H. BRODNAX. L. 8 


JOS. GANAHL, 
Not. Pub., R. C. 


Copy of Note. 


Avousta, May 11h, 1867, 
One day after date I promise to pay to the Aina Insuiince Com- 
pny or order three thousand one hundred and ninety-three 14% dol- 


yume rec’d.. 
WILLIAM E. BRODNAX, Trustee. 


Endorsement: Brodnax. Deed of mortgage. William E. Brod- 
nax, trustee, to tna Insurance Co. 


Groraia, Richmond County : 


Superior Court. 
Crerx’s Orrice. 
certify that this m was recorded 6. the 80th day 


of ‘ veaigy Ay in this office, Book folice 182, 188. 
May. LAFAYETTE McLAWS, Clerk. 


~ Oousideration to secure payment of $3,198. 
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the lien or liens of 
to the writing of said B: H. 


a 
is trust 


$8 

Sratz or Guonata, Rickmend County: 
This indentu 
nted 

the said Mert 


fa 
in 


re 2 " fF As ee ~ 2¢. mee * ’ - km . - ae Lad * 7" . Poe . - ™ alt ee? 4 
‘e*, ; . 3 oe - . ; ut os . e : 
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¢ 


— & instructing the said party of the first part to execute this 


of mo Se | 
To have aeite bold the said bargained premises and every part 
thereof unto the said party of the second part and to their assigns, 
to their own proper use, benefit,and behoof forever: Provided always, 
and it is the express understanding of the parties and the true in- 
tent and meaning of these presents, That if the said parties of the 
first part, their heirs, executors, or administrators, or either of them 
shall well and truly pay unto the said party of the second part the 
aforesaid sum of two thousand dollars, according to the tenor and 
. effect of the said obligation and the conditions therein named, then 
and from thenceforth, as well this pane indenture and the right to 
‘the property hereby conveyed as the said obligation, and every mat- 
. ter and thing therein contained, shall cease and be void and of no 
effect, anything herein contained to the contrary notwithetanding. 
And it is hereby declared, covenanted, and agreed by and between 
the parties to these presents that if default shall be made in the 
payment of the principal secured to be paid to the said party of the 
second part whenever the same shall be due and-payable, accordin 


. . to the constitution of said association and the tenor and effect of sai 


obligation, or if default shall be made in the payment of the 
84. = interest which shall accrue thereupon at any time or times on 
_ which the same shall be due and payable, or any part of such 
. principal or interest, or if default shall be made by the parties of 
' the first part in the er the monthly dues to said association 
in the shape of installments, interest, premiums for insurance, fines, 
- arrearages, according to the tenor and effect of the constitution 
said association, that then and from thenceforth it shall be law- 


fal for the perty of the second sell, and ab- 
solutely ail benefit 


other expenses, . 
rance, fines, and installments which 
ee said parties of the 
effect of said obligation and the 


1 THE ATA INGURANCE 00. 
ed, sealed, and delivered in presence of— 
Signed, Oe. GANAHL. 


[szat.] ROSWELL KING, 
Not. Pub., R. C, Ga. 


85 Aveusta, Gzorara, June 14h, 1866, 
We hereby solemnly that there is no 
ment, or other lien of any Kind whataoere on the eh | 
set forth and this day mortgaged to the treasurer of 
‘Loan & Building Azecciation, ex except such as we have disclosed to. 
the directors of said association and being duly noted by the secre- 


tary thereof. 
W. E. BRODNAX, Trustes. 
B. H. BRODNAX. , 
In presence of— 
JOS. GANAHL. 
([szat.] ROSWELL KING, 
Not. Pub., R. C., Ga. 


Georaia, Richmond County : 


a all men by these presents that I, Martha Brodnax, wife of ‘y 
se pene H. Brodnax, in consideration of five dollars to me ashe hand; 
pai 


and of the advance of two thousand dollars, received a Si 


. H. and mysolf, do, with free will, renounce to Cha 
ed & his successors, treasurers, all m my right dower and 


twelve months’ su sapport ae to, and from the a 
ises, the above deed of mortgage having first been over po 


explained to me. 
: MARTHA BRODNAX. 


Signed, sealed, and delivered in presence of—this 14th day of’ 


June, A. D.1 
MARY TWEEDY. 


Avausra, June 14th, 1866. 
To William E. Brodnax, trustee, &c. : 


It is the wish and desire of the undersigned, and you are 
enh * Sana by them, that you execute to Charles 


bou 
propert 
FA ce made and in hand 


B. H. BRODNAX. L. &. 
MARTHA BRODNAX. it “| 


Signed, sealed, & delivered in presence of— 
- MARY TWEEDY. 
‘(mmat.] ROSWELL KING, 


é aia } « * ‘ 
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MARTHA BRODNAX BF. AL., £6. VS. 
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i : 
a Copy of Note. 
{= 


* $2,000.00. Avavsra, Ga., June 14th, 1866. 
For value ved I promise to pay to the treasurer of the Sol- 
ier’ Loan an ilding Association the sum of two thousand dol- 
lars, it being amount of an advance received by me from said 


, association, with interest thereon from this. date, af the rate of six 
om for seat. per annum, the interest payable monthly on the second 
| ednesday in each and every month hereafter, or other day on 
‘which the monthly meeting of said association may be held, but 
the 2 mes sey to become due and payable until the closing up of 
(ae siation, unless I, or, in case of my death, my heirs or legal 
ye shall fail, from any cause whatever, to pay my dues 

in the shape of installments, eo ine a gg for insurance, fines, 

& a to said association for three successive months, or 
unless I fail to give additional satisfactory security when required of 
ine by the board of directors according to the tenor and effect of the 
Pe — a ee: = I a signed, my — 
m ischa uties ; upon the ha of either 

of which events the  prinelpa sum of this note s ail be due and 
payable instantly ; agree that any alteration or amend- 
ment of eaid constitution which shall be made in conformity with 


". the article therein providing for alterations or amendments of said 


‘oe constitution shall not affect the validity of this obligation. 
»- $7 Witness my band and seal the dey and year above written. 
‘a ; .' W. E, BRODNAX, Trustee. [t. 8.] 


_penenes of—the words treasurer of the being first interlined on 
. fine 1— 


JOSEPH GANAHL. 
ELL KIN 


B, H. BRODNAX. 
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Guorei4, Richmond County : 


Superior Court. | 
I certify that thie mortgage of W. E. Brodnax to Soldiers’ Loan. ~ ; 
and Building Association was recorded in a + Wes ‘ 


in the Book of Mortgages, 8. L. & B. folice 1,2, & 
pe: DA VID ROATH, D. 0. 


88 Endorsement: Wiles 3 E. Brodnax, trustee, to Soldiers’ . *' 
L. & B. Association. Deed of to secure advance = - | 
| of $2,000.00; last installment paid Ap'l, 1 ‘ ry 
| , Assignment of Morigage. 
State or Gronata, Richmond Gounty: 
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does beseby, for one seven h 
them in hand paid at the my 


| grant, barga =, | rll, tlle ol 
| 1866. 


pan 
| mae to 
In inens they agact einene ail Ph 
deut; Charles A. Rowland, ite treas- 
Sena, solicitor, to — hereunto attached thie 


. Dames of EH. ; 
yy 


, sealed, and delivered in presence of— 
WILLIAM BROWN. 


[Beal of Jno. A. Barnes, dr., Notary Public, B. ., a a 
JNO. A. BARNES Je. Jn, : : 


| Gaonats, Richmond Oownly : * 
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WM. EZ. KEENER, D.C. 
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In U. 8. Ciseuit Court for So. Dist. of Georgia. In Equity. 
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Endorsement: In U. 8. circuit court for southern district of Geor- 
ia. April term, 1882. The tna Ins. Co., compl’t, and Martha 

naz, def’t. In equity. Interrogatories for Jos. Ganahl on the 
part of compl’t. W. 5S. Basi sol’r for comp!l’t. 


- We consent that Jos. Ganahl shall write out his answers and they 

be taken as testimony. 

: be BARNES & CUMMING, 
Defendant's Att’ ys 


Interrogatories for E. J. Bassett. 
_ In Circuit Court of U.S., 8. Dist. of Georgia. In Equity. 
_ Tax Arna Insurance Company vs. Marntaa Bropwax. 


F.  Interrogatories to be exhibited to Mr. E. J. Bassett, a material wit- 
= : mess for the plaintiff, who resides in Hartford, State of Connec- 
 ticut. 

- Inter 

| tiati for and the mortgage for the f Will 

es . . tiati and procuring the r the company of William 
= EB Brodnax. +4 on certain real estate in the ity of Augusta, 


me * 

. - 
=. 
* ‘ 

. . 
= 

¥ 

‘- 
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tory No.1. State whether or not you were the agent of 
rance Company in the month of May, 1867, in nego- 


person 
in H. 


“el 7 
z 
~ ae ; 
. a » 
. > are? a 
oy . ; 
>, ae “~~ ‘ 2 . 
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* 4S * 
. * 
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~ bag 
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weg awe age State all you know to show that Mrs. 
Martha nax voluntarily ordered the exesition of the mort- 


i 

| 44 Setesvenstess No. 8 State all the circumstances under 
, which the mortgage of the loan association was assigned to 
the tna Fnsurance Company. | 

Interrogatory No. 9. State all else you know that may be of bene- 
fit to the plaintiff as if particularly interrogated. 

(This interrogatory No. 9 withdrawn.) 

Interrogatory No. 10. Did you at any time or anywhere make 
any threats of a criminal prosecution against Benjamin H. Brodnax ? . 
Recall, i ily, if you did so to or in the presence of Ephraim 
aaaiawe . of Augusta, Ga., the brother of Mrs. Brodnax, the de- 

ant. | . 
| Interrogatory. No. 11. In defending this cause Mrs. Brodnax has 
. plead that the consideration of the mortgage was forbearance on the 

rt of the Atna Insurance Company to prosecute Benjamin H. 

rodnax as a criminal defaulter to the Ztna Insurance pany. 
State everything within your knowledge going to show that this plea 
is not true in fact & isunfounded.' - 

J. GANAHL, | 
8 


- 


Croes-Interrogatories for E. J. Bassett. 


Defendant, reserving any and all ebipetensend exceptions which 
may = legally a to any pw all i direct re ere ewe: 

now objecting to the niu rect interrogatory as bei 
and sot givie such notice to defendant een enable 
ant intel 
cross-in 


Was not the 
45° Building Avociation 


for the protectio 
would 5 have bees taken up 
second 


3 ping 5 
er ~ , 


a ee 

>. 2nd X. Was not Benjamin H. Brodnax the agent in of 
°°. the Atna Company for some time before tecantitnas tneait ase 
a was given ; was he not a defaulter to the company at the. time 


es mortgage was made; did not the note secured by that mortgage 
3 chet the amount of his default ; was not the nate given in part 
4 - @t 


QA - 


“etry default ? . “ a 

id you not come to Augusta to save the company from 
= - - loss on account of this default ; is it not your business to do such 
= .. things forthe company? | 

Pe. 4th X. Is it not true that you pressed very energetically for a set- 
~~ ‘- tlement; did vou not bring every consideration you could urge to 
s° >ear upon your defaulting agent; did you not make him under- 
: stand, or at least try to do so, that it would go hard with him if he 


— * 
~ 
‘a 


~.- . did not make a sa settlement b ing or by giving se 
> — eurity or otherwise? ‘* rasa eh : 
= . §th X. Do you not know that Brodnax was alarnied for the con- 

is dishonesty; do you not know that his wife was 


>". , sequences of 
=>  much.distressed ; do you not know that in some way she was made 
Scan ive that her husband would get into serious trouble on 
* gocount of his default? If you- have no knowledge state your be- 
lief on this point, with your reasons. . 
6th X. Did you not inform yourself at the time, by statements 


} - b - 
tees > > 4 
> * : 

- ss, 4s” 
ne 


“en 2 


the subject of this claim,and have not you seen Mr. Hendee’s 
or some of them ; have not both ae has either of you, 
ence such expressions as 

liar circumstances 


Company. Was it not in whole or ia part for 
sums of money collected for the company, as its agent, and not paid 


. ever on demand ? 
ee BARNES & CUMMING, 
Defendant's Solicitore. 


- The niuth direct interrogatory being objected to by the defendant 
the same is withdrawn. nf . <i 
J. GANAHL, 
Por Aina Ine. 


Endorsement: In cirouit court U. 8. for southern district of Geor- 
née Company, J. Ge 
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THB ATHA INSURANCE 60. 


47 Answer of E. J. Basedt to Fnterrogatories. 
Strats or Gzoraia, Richmond County : 
In Circuit Court of U.S. for So. Dist. of Georgia. 
Tue Dra Insunance Company ve, Manraa Bropeax. 


By consent of counsel in the above-stated cause (commission hav- 
me ag waived) I, as sole commissioner, appointed here this 8th 
of Nov., 1879, caused the witness named in the interrogatories hereto « 
annexed to appear before me, and, after having been duly sworn, 


made the following answers to said interrogatories : 


Direct : 


Answer 1. I was. 
Answer 2. The consideration of the mo 
ously given y Bryn anton H. Brodnax for 

dollars that was protested for non- 
iven in settlement of a balance due by Benj 
avor of the tna Insurance Compan 
Answer 3. I was the sole person 


Auswer 5. I atno time made any threat to Mre. Brodnax touch- 
ing a criminal prosecution of her husband. 


uswer 6. I did not; neither did I speak to her until 
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MARTHA BRODNAX ET AL, 4C., VS. 


_. Answer 11. So far as my knowledge goes, Mrs. Brodnax’s plea is 
not true, and'1 know farther than‘this. 


 Crose-Answer of E. J. Bassett. 
Cross: 


Answer 1 X. The mortgage of the Soldiers’ Loan Association was 
taken up im geen the interests of both the Atna Ins. Co. and Mrs. 
Brodnax. It wodld not have been taken up if the Ins. Co. had not 
. been interested in a second mortgage. Under the agreement made 
. Tweedy for Mrs. Brodnax the 
on what I would consider favorable terma. The mo was for 
$2,000.00 and interest and was purchased for $1,750.00. The agree 
ment with Mrs. Brodnax was that upon the payment of the ¢ 
pany’s claims, with interest at 6%, she was to have the mortgage u 
eens Capaee Se steapeny guscheces it. 
ae eel yee iaeribonstethegieten of tee snationen, wet be was 
se v v @ was 
not a defau atthe time a given, he nevi oneal ee he 
company a month or 90 v noe 
in a draft at three days’ sight, whieh draft went to protest and the 
mortgage was given for the amount of the protested draft. 
| uewer $8. X. I came to Augusta for the purpose of ug the 
the draft protested, and this was a part of my business as 
did not it to cally. Mr. 
very much mortified and chagri to think that 
; said he thought he could raise the money, 
the as a security, ne os 
r going 
settlement. Poona was no un- 
ree with each other. 
| no knowledge of Mr. Brodnax’s alarm 
of his wife's distress for fear that he might get into 
ief upon the matter the t 
ther one was in trouble about it. 


iries concerning Mr. Brodnax’s prop- 


. Mr. Hendee, I think, may have 
can truly say, to use it in a crim- 


was not purchased — 
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November, 1879. 
JAMES P. VERDERY, [t. a) 
Comavissioner. 


Endorsed on envelope: Taking of commission by James P. Ver- 
dery, Esq., as sole commissioner, ratified. Consent given that com- 
missioner deliver interrogatories to solicitors for complainant and 
defendant, and that the same be instanter. Nov. 10th, 1879. 
| Barnes & Cumming, for defendant. Jos. Ganahl, for complainant. 

. Sealed by James P. Verdery (u, 8.), com’r. 


§1 Bvidence on the Part of Defendant. 
Trust deed. 
Srare or Gzornara, Richmond County: 


and county and lying and bei 
side of Broad strest, havi 


merly the prop: hal D = 
to Isadore P. Gira , formerly 
es ern . 
nax, trustee, been con me 
Charles on the rd 


, a 
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) he am 


Answered, sworn to, and subscribed before me this Sth day of e 
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‘MARTHA BEODNAX ET AL, 4c, V8. 


present and any future husband or such incum- 
iens as by the written direction ‘of myself and the said 
may be made thereon), and, after the death of the said 
then to-convey the said granted premises to me, without 
n or trust, should I her (the said Martha) survive; but. 
eaid Martha me survive, then and in that case, upon her 
vey the said granted premises to such person or per- 
shall by deed or will appoint; and, in case the said 
il to make such appointment, then and in that case 
said granted premises to my right heirs. 
A trust, that the said William E. Brodnax, his substitutes 
and successors in this trust, shall, upon the written request of the 
‘Martha and myself, sell and convey the said granted premises 
ch or parties and for such sum as the said Martha and 
may di investing the proceeds of said sale and convey- 
ace in such other property as.we shall or may designa‘e, which 
property he and they shall again sell and convey upon the like 
tten request of the said Martha and myself; and he and the 
-. ghall-change the investment s0 often as the said Martha and myself 
to. ‘deem it expedient and and duly in writing express 
ir wishes in this behalf, it being understood that whatever cha 
) place (by reason of the exercise of this last power) in the 
t shall continue subject to the uses, purposes, and trusts 
set forth, and that a and purchasers of 
y shall hold it to his or their own use or to such use as 
y appoint, and that in nowise shall such purchaser 
be held responsible for the proper application of the 


F 
e 


7 


i 
FE 


¢ 


to con 
And 


Be 
g 


BS 
eS 


i 


ae 


EEE 
e 


; 
: 


i 


EE 
ES 
: 


- And, in trust, that the said William E. Brodnax, his sub- 
i¢ and successors in this trust, shall, and he and the 
authorized and instructed, whenever the sai 
myself by written request so direct, to execute mort- 
other incumbrances upon the said grauted premises 
oe sum and ee eee 
may in writing express, it being understood 
shall in nowise be held responsible for the 


i! 
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the money, nor, by reason of any- 
ined, be hindered in me manner iam 


trust, in case of the death of the said William E. Brodnax 


d stead in writing over 
to all the powers and duties of 
of the death of the latter or his 
then it shall be in the power of 
manner to appoint er, and 

substitutes as the necessity of 


the said granted premises unto the said Wil- 
successors, assigns, and substitutes, forever; 
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Benjemin H. Brodnax, m 
the said lot 


“ty. 
ek. OR: Py 


s vives 


sons whatsoever, do warrant and will forever defend by these pres- ° 


ents. 

In witness whereof I, the said Benjamin H. Brodnax, have here- 
unto set my hand and seal this eleventh day of June,in the year 
eighteen bundred and sixty-six. 

B. H. BRODNAX. [t.8.] 


Signed, sealed, and delivered in presence of — | a 
JUS. GANAHL. epee ‘ 
[Seal of Roswell King, N. P., B. C., Ga] 


ROSWELL KING, 
Not. Pub., R. C. 


54 _In consideration of five dollarp to me in hand paid I pa 
cept the trust above set forth. 
W. E. BRODNAX. [18] 


[Fifteen dollars in U.S. int. rev. stamps.) 


Signed and sealed in presence of — 
C. H. CRANE. . 


— re 
J.& C, B.C. 


Srars or Gzorara, Richmond County: 


I, William E. Brodnax, do hereby resign the trust, and do express 
my unwillingness to act further as trustee for Martha Brodnax or 
under the deed made to me in trust for said. Martha by my son, - 
Benjamin H. Brodnax, on the eleventh day of June, in the year 
eighteen hundred and sixty-six. 

Given under my hand and seal this second day of January, 1868. -- 


WM. E. BRODNAX. [1.8] 


Srate or Gzorota, Richmond County: 


Know all men by these presents that we, Martha Brodnax and 
Benjamin H. Brodnax, by virtue of the authority to us given in a 
trust deed made and executed by said mae mon to William E.. 
Brodnax, in trust for said Martha, on the eleventh day of June, | 
eighteen hundred and sixty-six, in which is stipulated, “ In case of 
the death of said William E. Brodnax or of his disability or of his ~ 
to execute the and duties of said trust it-shall 


unwilli Br, 
-be in the ‘power of the said and myself (Benjamin) to i 
point a in hig place and stead in writing over cor handoand = 
seals,” and the said William E., trustee as eh ee 


_ his said trust and declared his unwillingness to act 
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said: deed, we hereby appoint and constitute Ephraim Tweedy, of 

the State and oom sot eriuen, trustee in the place and stead of 
said William E. Brodnax, ; : 

565 seals this second day of Jan- 


ae ty 

ua teen hun and six 

Mas. MARTHA BRODNAX. g 4. 
B. H. BRODNAX. L. 8. 


Executed in presence of— 
G. CRAWFORD RHODES. 
WM. H. STALLINGS, 
J. 8. 0, B.C. 


Grate or Gronaia, Richmond County : 


I, Epbraim Tweedy, do accept the a 
referred to this third day of ane 1 


a Signed and sealed in resence of — 
4 W. P. RHODES. 
: J. 8. C., RB. C. 


*.’ _ @zonata, Richmond County: 


| \ : 

Personally appeared Geo. Crawford Rhodes, who d th that he 
was present and saw Mrs. Martha Brodnax and B. H. Brodnax sign 
and geal the foregoing instrument, and also signed in the presence 
of Wm. H. Stallings, the other subscribing witness, and that they 

both signed their names as witnesses in the presence of Mrs. Martha 
. Brodnax and B. H. Brodnax and in the presence of each other at 


the time stated. 
G. CRAWFORD RHODES. {[1.s.) 


Sworn to in my presence and ae 24th, — 
Cc ’ 
Clerk Sup’r C't, R. C. 


ntment and trust above 
IM TWEEDY. [t.s.] 
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56 # Gzorata, Richmond County: 
Superior Court. . 

Crerx’s Orvics. 
I do certify that this trust deed from B. H. Broadnax to William 
E. Broadnax was recorded in this office June 28d, 1866, folice 279, 


| 280, 281, Book U U. 
DAVID L. NORTH, D. 


7 Endorsement: Benjamin H. Brodnax to William E. Brodnax, 
trustee. Filed June 15th, 1866. L. McLaws, clerk. Ganahl. 


In Circuit Court of U. 8. for So. Dist. of Georgia. In Equity. ‘ } 
Tur rv Insurance Company ve. Mantua Baopwax. 7 


Inte tories to be exhibited and propounded to the defendan 
Martha ‘Brodnex, and to Ephraim Pe eed , material witnesses for for 
defendant. 


To Mrs. BroapNax: 


Ist. State ae you,. with your then husband, Benjamin H. 
- Brodnax, YT our then trustee, William E. Brodnax, on or 
— May 1 , to make to the Ztna Insurance Company a 


ot Bra een property 


ee ee ee eS ee ee ee aes re 


en ee ee 


im? What information was communicated to youatthat = 
time in reference to your then husband’s conduct as agentof the . 
Etna Insurance Company? What threate weremadeastoyourthen | 
pry - by whom? Were these threats communicated to you, 
an whons 

ord. Why was said mortgage given ? a a you to join 


, in ist whet did the sum of money named in | t represent f a 
wor? yeh receive Sh v bene? ay borvowed on this mortgage or ‘) 

f win ano <r , Hendeo, president of 4 
ve myn a 00, 

- Hina Tneurance Company ? 3 would you, ay of 

ved answers to 


written letters to him and 
his bi dwriting ? Seca ahiinanaennd tier and oy if oom 
m. 


{ him and received in course of 
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‘Mra. M. Brodnax (Augusta, Ga.). | 
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Letter from L. J. Hendée. 


rua Insurance Company or Harrrorp, 
Hanrrrorp, Nov’r 16th, 1877. 


or to 
and i 


nelad- ' 


if paid on or before Jan’y 1st, 1878, and discharge 
You will notice that by this offer we pr: to 
to Jan'y lat, 1878, and the paymente above relerred 
an’ ‘ ments above 
oral dollars. ass 


n mind that of our debt against you is the 
_ of $1,752, paid for a first mortgage on your —the 


from you th 

above named, $3,1 ,we shall get less than 50% of our original 

. Brodnax. You will aleo bear in mind that our 

ordinary one. He was a 

defaulter, and we understood at the time that you mortgaged your 
as security for same to save him from the disgrace of bei 

issed as such defaulter. We have in 


Cth. Did receive any of the money raised on the 
the Soldiers’ Loan and Building Associstion, or was any of 
for your benefit? 


59 nax; if yea, by whom? State particularly all the cirenas- «© 


ance Company in procuring the 


"oe enw et eos  @ hk he 


¢ " wr fe k in 
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sentations, if any there re, communiontd to Mr, Bed 


a Hin, the . 
bi es * % yer oe? 
4 49 ' 


= er ee .! 


, stances. 
9th. State whether Mr. Bassett was the agent of the Aine Ineur 


& CUMMING, . 
Solicitors of Defendant. 


Time, notice, copy, and commission waived. Let depositions be 2 
Sa, — RIO ee 
appoint Eugene eoteny e deposition. 
J. GAMAHL, 
Sol. Comp?t.. 


Without waiver of objections to the illega 
propounded & of the sought to be 
propounds the following cross-in 


To Mrs. Bropuax: 8 
Cross I. Did not Joseph Ganabl, u at your res» 
idence, in Broad street, the ooh U the m " 


when it was in a and did you not then and og 
to him that you had ordeted the comelin to meter Te 
a and accord and of your own motion, or words to this 

Cross II. Did you at that 5 Bm K 
intimate that you had been cnerced into ng oe 4 
Spey aac | 
your husband ? 

Cross III. Did not Mr. Ganabl notify you =r) 
signature to the order must be y vahenterg ati eo 
rye ey Did you not reply to him “TI desire it;” or words te 


req 
to the Kine L 
id not, however, sign 
and my brother, Ephraim 
lith, 1867. : 
Mr. Ganahl called n. 
brother 


husband had gotten into with the 
ing 


y 


of the trouble m 
f . The next morn 
by my 
reference 
of the money, nor was any of it 
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nax to make a 
1867, 


"property held by him 0 
, to 
die ape ered 


of 7 
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oe 
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* 
% 
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I have now no recollection of havi 
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I asked 


~ eommunicated to me 
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3 JAS. P. VERDERY, Gur. [zs] 
-- Application for and Aewance of Appeal. 
In Cizenit Court of United States for Southern District of Georgia. 
In Equity. 
Tas Arne Tesunayce Compaxy ve. Mantua Baopxax. 

‘ : Henry K. McCay, of the United States district 

and cireuit courts of ia, who said cause while sitting in 
the cirenit court of the United States for the southern district of 


2 
+ 
< » ; 
tH, ‘4 
j 


respectfully showeth that she is 
eed cs ae rem emt eg 


of which she is deprived by said decision i is over 


dollars. 
the ra x denn erthacteseen fo coal cotate ond of 
18 an 
: n the amount of the decree. 


tenders a bond for one thousand dollars 

and just damages for delay, which your pe- 

approved. 

further shows that the decree from which she de- 

s rendered the seventeenth day of July, 1883. 

tioner will ever pray, &. 

JOS. B. CUMMING, — 
Petitioner's 


Order Allowing Appeal. 
"alin States Cireait Court, — District of Georgia. In 
uity 
Tas A0rna a Company ve. Mantua Bropnax e al. 


— The defendant in the above case desiring to have the de- 
: < Se etn, secenl ty the supreme’ court, and the 
ey a 3 > hbinn real estate of a 


* * € . * ." —— 
oe 
Batered — Giled in clerk's office this &h of 


* fei 


~* 


Era Insvnance Courany ve. Mantua Baopuax of el. 


Know all ts thet we, Martha Brednax and 
State of 


> 
&% ,e 


ae nder 
in sum of one thousand dollars, to 


by these presents. 
Sealed with our seals this 8rd day of September, 1883. 
Whereas Martha Brodnax has taken an appeal to the Sa 


a: | . od 
Now, therefore, the condition of this obligation is such thatif the | * 
above-named appellant shall prosecute her said appeat to‘effect and . 3 
answer all costs and just damages for delay if she fails to make good — *, 
her appeal, then this obligation shall be void; otherwise to remain =; 


in full force and virtue. | ee 
MARTHA BRODNAX. [Ls]: = 
ALFRED J. TWEEDY. tS vag 


Sealed and delivered in the presence of— , 
(Seal of Samuel Levy, U. 8. Cir. C’t Commissioner, So. Dist. Ga.] 
SAM’L LEVY, 
U. S. C. C. Commissioner. ‘, 


- Sournern Disraict or Gzorara, Cily of Augusta : 


Alfred Tweedy, obligor on the foregoing bond, deposes and says. 
that he is tg och of one aceon dollars over and Sa 
his debts and liabilities and the amount exempted from levy and’: < 


— aale by the laws of Georgia. 


a 


vs 
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Sion! 3 
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2 sit » see 
. » , 
~~ s > *“ 


si “Grom tn and subecribed before we thie thirds of 1888. 
7‘? SEAL. 
oS Untied States ceo Out Comm’r. 


> Bond approved rom 4th, 1888, in accordance with the order 
Bea — — H. K. McCay, U. 8. judge presiding in said cause, filed 


MARION ERWIN, 
Deputy C 


67 Endorsement: In the fifth circuit cuurt of the United States 

for the eastern division, southern district of Georgia. The 
Aina Insurance com any, compl’t, and Martha Brodnax ¢ ail., def’t. 
Bond on appeal. Filed in clerk's office Sept. 4th, 1883. Marion 
Erwin, dep. clerk. 


Bs. Afterwards, to wit, on the 26th day of May, 1884, came the special 
* agi and filed his report in the words and figures following, to 
| t: 


a Report of Master's Sale of the Property. 


U. 8. Circuit Court for Southern District of a ieaanee Eastern Divie- 
ion. In Equity. - 


Tae (orna Insurance Company 
‘ nf ve. 
‘Marraa Bropnax and Eparam Tweepy, Trustee. 
Decree foreclosed July 12th, 1883. 


E>‘ To the hon. the cireuit court of the United States for the southern 
en "eae of Georgia, eastern division : 
rsuance of the decree < honorable court in the eee 
» the undersigned, accordi 
vertised notice of the sale by ice 
i per 4 the 
mond, mailed the “Chronicle — Conatitutionalist,” 
nee ee aed neties to hereto — => of sale. A copy of 
attached, marked Exhibit 
y, on the fourth 
market-house, 


: 
/ 


by the parchesee, David = 
for Rainante : for con- Oa 
of said sale and of his action in the premises, & fr far 


JAS. P. VERDERY, Master, de. 


fa’ 
‘Gu 
. 


*. 
o 


> Exmmrt “A.” 
Sale by Master in Chancery of U. 8. Cireuit Court. 


d decree, a pa pu | 
to the highest idder, at public auction, at the lower market-house, _ |; 
in the city of Augusta, county of Richmond and State of Georgia, _ ; 
within the usual hours bed for judicial and sheriff’ sales,on =. 
the first Tuesday in December, 1888, being the fourth day thereof, 
the following-described realty, to wit: 7 
oat All that lot of land in the city of Au , said State and county 
-on the south side of Broad street, having a front on said street Rs 
thirty-five feet and six inches, more or less, and running backof . 4 
equal width two hundred and sixty-four feet to Ellis street, — cast +> 
by lot of Francis Smith and west by lot formerly belonging to J.P. 
Girardey, now to the estate of D. Stelling, deceased, bei ey 4 
lot as was conveyed iy Ne De Laigle to Benjamin 3 Pe. 
deed dated February 8d, 1857, and recorded in clerk’s office of Rieh- - 
mond superior court, in Book L L, folios 632, 683, and was con . 3 
by said Brodnax to William E. Brodnax,-in trust, ee 
69 dated June llth, 1866, with all the improvements, ri 

appurtenances belonging.to said lot. Termscash. | 
3 JAMES P. VERDERY, | 

Master of the Court Appointed to Conduct this Sale. 
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MARTHA BRODNAX ET AL, 4€., V8. 


Unirep Srarzs OF AMERICA, 8: 


The President of the United States of America to the honorable the 
judges of the circuit court of the United States for the southern 
district of Georgia, Greeting : 

Whereas lately in the circuit court of the United States for the 

southern district of Georgia, before you or some of you, in a cause 

between The Aina Insurance Company, complainant, and Martha 

Brodnax aud Ephraim Tweedy, trustee, ts, wherein the de- 

cree of the said circuit court, entered iu said cause on the 12th day 

of July, A. D. 1888, was in favor of the said complainant and against 
the said defendants, whereupon the said defendant, Martha 

70 Brodnax, prayed an appeal to the Supreme Court of the 

United States, as by the inspection of certificate of the 
clerk of the said circuit court, under the seal of the said circuit court, 
which was brought into the Supreme Court of the United States 

a bly to the act of Congress and the rules of the said Supreme 

rt in such case made and provided, fully and at large appears ; 
.And whereas in the present term of October, in the year of our 


Lord one thousand eight hundred and eighty-three, the said cause 


came on to be heard before the said Supreme Court, and it appearing 
that the appellant has failed to have her cause filed and docketed in 
conformity of the rules of this court: It is now here ordered, ad- 
judged, and decreed by this court that this appeal from the circuit 
court of the United States for the southern district of Georgia be, 


- and the same is hereby, docketed and dismissed with costs, and that 


the said complainant recover against the suid defendant, Martha 
Brodnax, thirty-two dollars and fifty-five cents for its costs herein 
ex , and have execution therefor. 

nd it is further ordered that this cause be, and the same is 


‘ hereby, remanded to the said circuit court: 


22nd October, 1883. 
You, therefore, are hereby commanded that such execution and 
be had in said cause as according to right and justice 


and the laws of the United States ought to be had, the said appeal 


notwithstandin 


Witness the Honorable Morrison R. Waite, Chief Justice of said 


Court, the eighth day of May, in the year of our Lord one. 


“ thousand eight hundred and eighty-four. 


Costs of complainant : 


* Glerk..._.............. $12 55 


Attorney..-..----..---. 20 00 


: | $82 55 
ii (Seal of the Supreme Oburt of the United States.) 


JAMES H. McKENNEY, 
Supreme Court of the United States. 
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Clerk of the 
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71 Endorsement: No. 1171. . Ottber term, 1888, 
Su Court United ee ae 
Co. Fi June 2d, 1884. Marion Erwin, dep'y clerk U. 


) on the nd day of June, A. D. 1 
April term eee said circuit court, an order was 
words and figures following, to wit: 

Order on Receipt of Mendaie. 
Tas Ana Insurance Company, Complainant, 
: Marraa Bropnax 4 al., Defendants. 


The mandate from the Supreme Court of the United States in the | 
, above-entitled cause yap prem court, whereb aoe | 
| pears that the appeal in cause has been dismissed, and and the 4 

cree in said cause entered on the 12th day of dul oA Dee ne y 
: thereby affirmed, it is ordered that the said mandate be filed of : 
ord, and that the said decree do stand affirmed and be carried into 


: full effect. n 
And it is farther ordered, adjudged, and seen in of | 
the said mandate, that the com t do reco the said’ 
1 - Martha Brodnax the sum of thirty-two dollars a and fifty-five cents =. 
| for the costs of said appeal. a 
2 Jan. 2d, 1884. 
JAS. W. LOCKE, Judge. 
On motion of Wm. 8. Basinger, comp!’t’s solr. 
Endorsement: In U. S. circuit court for so. dist. ‘ enat- 


) ern division. April term, 1884. In equity. Ine 
| 72  suranceCo., compl’t, and Martha Brodnax ¢ Order 

upon mandate Supreme Court. Filed June 9d, 1884. 
Marion Erwin, depy clerk U. » ©. C. ; 2 


Afterwards, to wit, on the - Teh day of July, A. D. 1884, rales i 
day, an order to confirm master’s report was made in the Be 
figures following, to wit: 


: | Order Confirming Master's Report. . 
| Tas wa Insurance Company, Complainant, Sj 
and Yin Equity. ‘¥ 

Marrua Broprax e al., Defendants. ‘g 


The report of James P. Verdery, the master appointed by the 
X cree in the above-entitled cause, rendered on the 17th day of 

: A. D. 1888, to sell the — mentioned for the sath 
tion of the m Byer ig map | 
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-* gaid decree, and that the said complainant became the ym 
- thereof at for the sum of seven thousand dollars ($7, D), pay- 
eo and expenses‘of said sale in conformity with e- 


t appearing that due notice of the filing of the said re- 
one month 


stand in all respects confirmed, and that the said master do make 
and deliver to the Aitna Insurance Company a good and sufficient i. 
conveyance of the said property in pursuance of the said sale. , 
3 And it is further ordered that the said complainant do give 
73 credit to the said defendants upon the said decree for the said 
sum of seven thousand ($7,000) dollars, less the cnets of the 
cause and of the proceedings under the mandate of the supreme 
court, this order amounting to ——, and the expenses of sale, amount- 
ing to one hundred and forty ($140) dollars, and the sum of thirty- 
two dollars and fifty-five cents \ for costs adjudged to the 
said complainant against the defendant- by the Supreme Court of 
the United States upon the dismissal of the appeal of the said defend- 
ants, as ap by the mandate of the said Supreme Court filed in 
and made the judgment of this court. 
July 7th, 1 


MARION ERWIN, {. 
Deputy Clerk. : 


On motion of Wm. 8. Basinger, of counsel for comp!'t. 


Endorsement: In U.8. circuit court for so. dist. of Georgia, eastern 
division. July rules, 1884. The tna Ins. Co., compl’t,and Martha 
Brodnax ¢ al.,def’ts. In _ . Order to confirm master’s report. 
Filed July 7th, 1884. n Erwin, dep’y clerk. 


Notice of Filing Master's Report. 


. In U.S. Circuit Court for the e Dist. of Ga., Eastern Division. In 
% uity. 


4 


e. Tue rua Insurance Company, Comp'ts, 
om Marra Bropyax e al., Defendants. 


a The defendants in the above-entitled cause are hereby notified that 
a report of James P. Verdery, the master appointed by the final 
2  devree'in said cause to sell the property mentioned therein for the 
. satis of the same, has been this day filed. 

=” May 26th, 1884. 

Bee, ee? , | JOSEPH GANAHL, 

| WM. 8. BASING 
Of Counsel for 


i 


hey Aone aa bas ee 
ig én ii 
Service of the within notice acknowledged th this June ws 1884, ‘s | 
Solicitor for Mre, M. Brodnas.’"” .” 
MARION ERWIN 
Deputy Clerk. 
Endorsement: In United States court for southern district of | 
Georgia, eastern division. April term,1884. The AitnaInsurance | 


Company, complainant, and Martha Brodnax ¢ al., defendants. In 
7 re of a" of master’s report. Filed July nb, 18 ae 


Filed Jaly 7th, 1884. 


75 nails ina 


Afterwards came the defendants, Martha Brodnax and reich 
Tweedy, trustee, by their solicitor, W. W. Mon 
application for appeal in the words and figures fo lowing to wit: 


Application for Appeal. 
Strate oF Geonors, Southern District of Georgia: 
In the Circuit Court for the United States for said District. 


Tue Zea Insurance Company 
v8. . 
MartHa Bropnax and Eruram Tweepy, Trustee. 


‘ Bill of foreclosure. 


To the Honorable William B. Woods, judge of the United States 3 
Supreme Court: a 


The petition of Martha Brodnax and of Ephraim Tweedy, ; 
defendants in the above-stated cause, ully shows that | af 
are desirous of entering an appeal to the Supreme Court of the . 
United States from the decision of said circuit court rendered by his 
honor Judge H. K. McCay, sitting in said court as chancellor, 
against them in said cause; that the amount in which they are in- on 
terested and of which they are deprived by eaid decision isover 7 
five thousand dollars in value; that do not desire a supersedeas, 9 =~ 
and hereby tender a bond for two thousand dollars as security for 
ona ln Os a, a Sa ee as which they . 


bondsman, 
cit wil indo eee will be ae oes inwafiint gro peatge 


aT 


tioners time to comply with; the sequieemenh 


ree 


herewith — 
our tter and 
ing the appeal. Petitioners ‘aleo 
the decree from which they desire to appeal was rendered 


&e. 
W. W. MONTGOMERY, 
Sol’r for 


A Order Allowing Appeal. 
Martha Brodnax and Ephraim Tweedy, 


pra ing the allowance 
Court of the Uni tes in said cause 
in the sum of two thousand dollars, 
as nan, which bond is ae ap- 
that the amount of said defendants’ inter- 
t exceeds the sum of five thousand dollars, it 
persedeas be allowed 


; Supreme ee rie nya October 
.. Martha Brodnax m Tweedy, trustee, uppel- 
tas Insurance Co., appellee. Bill for forevlosure.’ A i- 
= lth, 1885. M. Erwin, dep. 


wit, on the 1ith da co 1885, came the 


and im Tweedy, as trustee, 
in the words and figures following, to 
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Whereas Martha Brodnax and Ephraim fweebins 
fendants in the case of The Zina meen 
Brodnax and Ephraim Tweedy, trustee, latel ay ee 
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ed Ma m Tweedy, trustee, 
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MARTHA BRODWAX. 

EPHRAIM TWEEDY. 

ALFRED J. TWEEDY (Security). om 


Sealed and delivered in presence of— 
(Seal of Bam’! Levy, U. 8. C. C. Com., Bo. nang 


SAM’L LEVY, 
United States C. o Comm'r. 


The foregoing bond approved this July 8, 1885, but the appeal ie 
not to operate as a supersedeas. 
W. B. WOODS 


Associate Justice U.,8. Supreme Court. 
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"(Seal of Ham’! Levy, U. 8. C. C. C., Ho. Dist. Ga.) 


SAM’L LEVY, 
. United States Oireutt Court Com's 
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| MARTHA BRODNAX ET Al., 4C., VB. 
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[Seal of Wan. T. Davidson, Notary Public, Richmond Oa., Ga.) 
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Marion Erwin, deputy clerk of the circuit court of the Uni 
thern district of 
to this certificate is a true, 
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ie | MARION ERWIN, 


Deputy Clerk. 
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Brodnax and Ephraim Tweedy, trustee, ts, ve. The Aitna 
Insurance Company. Filed October 1, 1 


. 


‘ °" wa 
P ii ne 


e 
' 


or 


- MARTHA BRODNAX AND. ‘epeRAnL: 


“TRE: BTN: INSURANCE ‘COMPANY, 


~e 1%, 


APPRAL FROM fue cncurr count or res unsren 


e wwe a. 


- SOBPRERS. Dimer oF GEORGIA, &, 


a the bi» May NAG Fea Ne 
— vy". Paty 4 i =) ‘ Gove iP dd a pads sagt 
aaa ae 


4 cae %, inal irs 
+ he 


es 


Par oe y 
i 


= 


. 2 
4 


‘ 

in, J 
48 Spee UE AGE op 
grr ty “2 ayer fm 9 age? 


at fe seo ye 7 ry de Tay eae RE 
$ gr Lal 4 Se. 
ON ge edt TOS racy wi ¥ 
3 wk WW alee 
ra . + 
ar oe ewe eens tile 5& * kena 
, . 
te tin 8” whip TD asa Coa 
se hergrgts tm, otter e came. 
mero epe 5S coe nate ht ef > Py faa fx. paier 


wooo rs: sage Wi msds ere, 
o-,. ra oa G4f< wash OOa8 ae) a 


~ 


. 
- a 
peter sy eS mete ~§ ont 

_* ghee: ey - o*. ae ¥ ¥, Lots 


¢ * 
¥> ‘ 
$ 
x7 tS nm : 
‘ b ki . A 
+ Pe iol ~ df - % 4 
-_" 
# _ re 5 ae i $a we * 
; we 
Be Sy. 
“5 on 
” 5 he . 
- tee % 
4 pe 
i 
‘ "3 Tip hm tere 
3 
~ bus 
‘ r ~s 


44> 


ae 


os i 
Rass) kee 
aS : ~~ 


gf 
> 
‘. 


‘ 
* a 
AX 


" ? 
si 
ee 


s P nm ~ 3 
. 
o- 
«- 
m 7 : iyo F 
W ~ 
¢ ‘ 
Foe ooh Eagle FE 
Pe « of pie, OOS) 
“ cae - wo 
« Po ras, Oty Oey 
r = a * 4° 
a 


ye 
® .» & 

i & 

Me ,* a 
Fargo t a AT gg I ag 
; i>” ss F 
os i ms : « +. 
7 . 4 4 : 


_ 


. erate, and cote 0 


a 


bighvr Ce 


Pre 3 
Pipes esa? | $0 ny 
7 
ax’ warg~ )- deadeicemenhaeel a s SP on 
oY df Perkse..¢ MALS As 
ad 
.,, 
i. 
Pe 
Sm 
+ ao” the « a i 
ae 
¢ aS 
«= i 
Eee sipB omg 
ie ‘ 
we be a EU Bigas 
P » 
Me oe re ght oh Ag “st omy +e ~” 


_ 
. 


co 

e 
We 
6 


ad 
ee of at > 
<> Age 


> os} 
ror 
den: OO * 


1 


gee " a ee : x 
P y :* a ; i* 4 . 4 ’ rs QS 
pes: 2 Ee lor yh Sox esr 2 


> ‘ 

“ Terese LISS gore glee: Ss Pa e 
~*~ - a » * . . 
, Ae 


“a 


« 
ge 
+ 


2 ea aR eR aN 
. 


» Pa: 
Poe a“ haat 


: . : \ oe 
ne oe ‘ , we mF aa »tryanpcy we + OAIB Piet : 


Raat, Ser “2 
a at 3 

neh. Be % -. 
apo apg 7 ORS SEER T 

, “ a * * 7 Z o4 

abe? o* : ’ . rs 

Gg ties pio Dgege. tw Ament Chg y= Fae 

‘ 3 ~ 

: te : : P + ee 
Se reg ee ORR ONC H AP AIT A MO IIS 


ji 
e 
* it —s *y . fob: . ‘om “a 

voyage tO L TN le & PR ee TE 

; " & z wor. 7 

, 7 * = 
/ 

Jon ay GIN mame ph gral aay 
Ot qt One riper Mey re I TR eel 

7 * 
. 4 R 
ft on % aad aS » Se Sere 
ti iy Feet hy = ag . — & 


> 
-_ PEt eee Te Peer Rar ve up 
Fre A RSTO RT OR EE 
a a f a 


tay 


© = 

rd . ; - ; x be é : of " me . Fr * , tx oy eae = ft 
. : } % 
_ * 


< e oa . ‘ . £ 
RT ee ee a eo a 
" i" 


>» 
. * ‘ a ‘ 
— - ‘ + a oo 2 » at : 
aR le OBR OS RS Ir se Seg ae 
q a , aes te ae. 


e 
ce ge A , al UE oe uy PRR PIT 
: ® | _ - 
oY sd nt wag eS eu We 4. | he : wget a man? Bosh. 5 e “at os4 a rat . 


A 


* 


« ap ? ¥ ed 
, ral ty tex 4 4 + P * " — ee 
ers “es ee eet Pa ae a Te sash a ‘% 
ee ‘ Bye 309 (SEES LEDS SP, LS TRG leg 
PSS SBR SOLER, LO SOE Og Se 


* 


GET hE PORE VELA EE? TG 


% 
P 
at”, 
* 
« 
” , . 
we I 
) ae 
“ 
va 
a ae 
«* : 


* » ae 
ve . okt al 


a 
—s at 
Aa aeaet Eiee 
= * 


eo 4 > So ‘ees 4 gael h ¥ = K a ate 
af SG A Sx +i € a 4 e. Pd i “ae © wert rey be Pad 
Ct Se ts Adee 2 A Kae ws Sa ih ee Whe wants s Mc aacaings 
¥ 7 ~~ . 2 s, Rin 7 " 4. te “ i : 4 
-, eee Sit gS ae ohh i ate CMe Pe 
un a i at < Ge, ~ ow! she e b Pink OS yy “ae a b~B 


WA Fara 


; ' z : 
* thee ~ & 4 / ert, tv % Wy CB ug igo ef Seg, eT kg 4 
¥ af? ~ . E ' “ 


; 4 


a 


a 


—— 


mary * 


SA 
Rie ts ecmpratert, 


: 


-" ‘ on Pees 


pa on 


* 


Sens "oe cel z_ 


; i Rs ied x 


~~ ph 


Bhar. 2 ht 


ke 


. 


% 
or) 
fe ma 


~ 


rw < tae 


. 


ye 


he * 


Pa 


oe all PP Sasa bay 


© 
< 
a 


ty “ 


+ 


pier an of AIL foie 2 


> 


* 


west ry isn? Ae 
Peed TAA AG ELD FS 
€ 


oy 


* 


Which sale was confirmed July 7th, 1884. Record, p. 49. 


All the questions involved arise upon the ruling of the : 
g that the complainant, under the facts as hereinbefore, and 


ef : le Is there any power in the Trust deed to the 

tenet: property for,a debt of the husband not created Pres alter 

E “SR? Tg there is such a power, can it be exercised to secure a 

i ‘to the trustee or beneficiary at the time! Is it not a nude pact! 

la if power is attempted to be conferréd by the | 
is it not contrary to the w of Georgia, and therefore ) 


, 


“a - ——— oy 


5 7 
: * 


. “ & “Did not the decree for Alimony override the mortgages ? 


‘hosband having, ‘at the time of the filing of the bill, 
more than ‘years unheard of, is he not 
7 wife entitled at least to dower in the 


Ss 
ry 


oT. tg Sear NY wa 
kes cue Nee 


“4 > 
, - = oe * 
oT 4 
6. ae eg 
- “ . * ~ 
i = % po 


Semethel: Wee |: Ades 
4 | 
*. 


y a a 
and which goes to shew that the applicant is not entitled to 
foreclosure sought, or that the amount claimed is not due: Provided, 
that the facts of such defence are verified by the affilavit of such 
mortgagor or special agent, or attorney, at the time of filing the 
same. . 
| Section 2690 says, “The consideration of a deed may be always 
inquired into whea the oe of justice require it.” 

May shew a mertenge to d a felony 
wa ven to compound a felony. 
Dixon vs. Cuyler, 27 Ga., 248. 


must leave to struggie with his credi- 
, dreading his influence over her, puts 


her undes disability for her own protection. 


while the wife may contract, she cannot bind her se 

p, nor by any assumption of the 
raat ate wage ae 
extinquishment of his debts, shall be ab- 


pay a debt of her husband, the sale is void if the property sold is not > 

Campbell vs. Tennille, 67 Ga., 518, h. n. 8. oa 

If the instrument contains the power contended for by the Ap- 

pellee, the power so attempted to be conferred is void: i 

Code, section 2661, reads: “Impossible, illegal or immoral con- 

ditions are void, and do not invalidate a perfect gift.” i ae 
or 


Ib. 2296, reads: “A condition re to the estate. granted, 
is void; so are conditions to do im ib legal cote, or whieh in 4 


themselves are contrary to the p 


See 15 Ga., 108 > 
Wife can’t ratify the act of her husband in using her money to > 
pay his debt. | : 4 
Chappell vs. Boyd, 61 Ga., 662, h. n. 5. | 


Does not the decree for alimony rank the mortgages, even though 4 
the latter are valid? —_— est (ed. 1880 : 
Bishop on Marriage vorce, 1 hae — 
ag gretye - geeertyr annoy Fall The eight section of 
reads thus: “In all cases of soplioation te 6 Saat e ‘3 


oe Or ee puittineneied te 


HAH 
33 as 
Wadia: 


: eli 2 


re-enacting Act 
ete dete, of 1806, but omit- 


Ea 
8S 
$6 
at 
R 
Lead 


-fs 


se. : . a : 
an, a ‘ ~ ‘ * 
gt. a - r - 5 M , 
he se Sa eeee. Fe V Pees 
° ae Se < pe Ser es a oe | 
“ai rs bg = of ae a af 
Pes yy pee : *. x ° 
a - <= | 
“ae Pe A ; 
a . + 2 * = - 
CA tt ae, ; Le ~ ; 
; i a ee bE a Des ’ 
ne * 4 . e ee, . 
or . SJ ; 
= , eee ae Oe he : : 
#. z <. * me alt Pe 4 
“ ¥ é ¢ : 
* + ba! 
- : 
» , - t ? ’ 
# > “ » 4 
¥ ae 
oe 
. $ 
an z 
. 
| . 
. 
. 
e 


+ 
eet 


“ 
* y 
.* a 
’ +» \2 md 
? . 
~ ies 9 * c * F 
” 9. ™ i, “- e- 3 OR o 
; d 3g wa 
« bed = “ay? | > 
ag cls eee 
. Pe ae - 
‘ . > "~ ‘ ‘ pain >» aoe 
rat 4 a ot © s , 
P j ‘ a a ° * 
#) 
& . 
h, 2 ‘ 
* « 4 oe 7 9 . 
e 
s 
- * 


» Ry he 
> <a! Soro 
a an 8 ges 
an PN . 
i = 


y 


ct 
‘ 


oe Pa "i re ee 
ia 4 ae s Fo * EI 
* . “ 


[4 a — } 

. ‘aL . 

» 4 “wd ee. § 
‘ . 


u F 


8s 
= 43 
4 


Lae g 
qt teat ELH eea) 
yf IBY ale 


3338238 


heen 
_« -— 


, and 


ag to cversce:the 


. 7 ' 
- woes Bg 


— SD Pee}, nee ae, om, 1. EQ =, Oe ee 


winax ie net extenge by payments upon the mortgages 


HUN 


“i 3 


EE a a 


ee 


. Supreme Court of the United States. — 
OCTOBER TERM, 1883. .— 


: | WO. apa. 6! a 
MARTHA BKODNAX axp EPHRAIM TWEEDY, Tavs * 


TEE, APPELLANTS, a pres 
q TNA INSURANCE COMPANY, APPELLEE. sa = 
-  Agpest Wwem Filth Gleutt Gourt ter Seuthera Glewict of 


a - BRIEF OF JOS. GANAHL, ie 
Souscrron ror APrreL_zzs. 


» 
vA 
, 
‘ 
ee 


~~ “> 5, 
a ee 
(* ~ 


: 
of a & 
,*  . 
% 7 
aK ue 
Bera, 
t~% 
“ie ~ 
‘ 
a 


. Sie dee bs 
me! Prue X we 4, 


a an 


A, mn 


by Me: 


ee 


a |) t 


EO eC tee 


Ol 


» 


SUPREME COURT OF THE. UNITED STATES. 
Octoper Ter, 1887. 


MARTHA BRODNAX axp EPHRAIM TWEEDY, Trustee, 
Appellants, 
Va. 
ETNA INSURANCE COMPANY, Appellees. 


APPEAL FROM Fivts Cincuir Courr vor Sourmzny Dm. 
TRICT OF GEORGIA, EASTERN DIVINSON.. . | 


Brief of JOB. GANAHL, Selicttor for Appellees; 


BRIEF OF ARGUMENT. 


Q 


mh + 


es 
eS 
Soe ~~ 


“* 
o- 
** 
a 


*%, =  & 
Bee eect S503! S? 
r- hl os ak De b t 
es 5 not _ unwarranted, but 1s 1n direct 
ILRI “a " 


the 
Code 


oe one 
Aes m ¢ é 
a). #S; eon PPLE GN 
Hagen ; ; 
‘.. ' Q 
a “ iy “As > wAS spe 3 al 

‘ ~~ ‘ + & 


ay & 


ear 2 


3 donor and 


s Steed = ¥ 

ER ce + reagan Fay 

, <a i * ee “Sones d 
ye, et ee ee lem A ait 
445 s ; . ¥ 


aid % : * rah * 7 
vy * re wae ¥ _ + oe ay 
“ . »eo F me 2 ‘ ; . 


ee 


bay, ot 
: 


a 
> . : _ 
oy Pat we, UR 9 ERE rey 


Sie ‘ pi < } 

SF fea Emel ang 
a} 

— a 


6 a 
. + 
-; 


Fried: at 


a 
ae 4 
ey, in ." _— 
+ an ee > ~~ ; 

+ - ba ws F 
* ra nll : ” 
Yet oo che gp Ang 

a “" 4 


~ ; 
: ne 4 
a. Por “ 
5° SR - ~ Ea, . eg el ae 
3 . é 
* 


“4 . 
ot 
7 we ~ . me 
wr SSR i = <a % Me, cain’ = a 
: Pa = 
, —— _—— > = 
ee ee Oe 
~*~ ¢ a 
. * * Ky 
lok hk aes tg Oe <Se a eb" ® 
a2 


ea Ty. a So ennenve ovue 
t x netted we = ae” . 
? ? % . 
; Yr PTO IES Pen? Fl at eis : "¥ 
ry : A ' 


i» r - . ~ * i | . " we . ue ee 
‘ ERR HOV one Snore v ryeys 


‘ . e i BAe 


“SEES REO 2 A: a tp then 
- bavi F 4 ” Tem “~—"S re “ a 

% Sth “ zs de yp Se . * Sets > Aah a 

. ee ne este i 3 = Es : al * 

teeth a: PERS RE eee 


> . 
- . ws Ba * " 
“ <3 “ % , e re 
yo te 4 + rs te 
‘ee » > 
. ( + 
* 


5 
: 
g , 
WV * 


“te _ ot * a x 
+ ‘ a _ 
. eT og Me. 7 ~ 
" yeh + ¥ 
a ae 4 i. * 
Z = bed 
x tra, a - 
ot ua i 
J) 
oo 
) a. 
r Soe + 
Mt 
a a? 
’ an ‘ : i 
} . roves on oe 
Py ac Agta” “ety: 
id J 
p R 4 , x 
- ; ‘ 4 7 I ge ig 
™ 
‘ 7 
rt . 4 : ; 
PPP gd A ty 
; ° # 
} ' ' ' 4 ‘ * 
4 . 
Pe ' ‘ : . 
>» 
se A a 7 ‘ e bs ° 
Ct oy A ” ¢ ' 
; ’ ne ‘ i ° . ‘ 
R ‘ t A MPT ar os 
; ’ “4 
4 ' ; , 
: Te rt ‘ ' = ’ 
) ’ ‘ A ; . 
ae P aa ‘ ; : 5 oe y Pace! 
‘ ' ‘ * ' bs tar aS 
wet HE 
rt 4 GR | ee a airing gal pe" 
it é 7 Py . Mer, 
‘ | » . : 7 a 
nl 
a 
d wee 
' Moaancw ©€ . ae 
. 4 Rs 
co ‘ , 
opie t : = : 
Rags : a 
‘ i ' ‘ ‘ * i] Py ' . ee 
~~ 4 i 
Ay * A 
> »} ’ ’ ' A ha 
a 4 
‘ 7 ft | “a e ' yea 
' 2 | eae” | grt ‘ 
' | a 
i 
Teer ee er Rate . 
22 
' ’ ‘ . a 
' ew 
cy ) ‘ ; »' " ak 
: , bg De ae «FRE AS 
j - 4 
‘ ' 7 
« a ’ 
j ~ '7e0Tr a \8 . 
» Ait 
: ) ' 
- 4 \ 
. | 
v ) 
' 4 
‘ 
4 4 
ae | A } 4 
! ohh 
+ ‘ 
( . | ‘ 
we >< — —_—-— 
Terres ~~ = ve N 
aie oe be, 
. rer} 
N \ 
__ 


4 ‘ Bg: "I Sg a > or . o" . Pty 
Vedp >» . x cA : i eS. 


eal Satan ee / 


% * ——— me a 
raptn Pigs s rere e 


fae, 
Fi 
ad 


% 


* 
% 
¥ 


* 
tp. 
¢ 
¢ 
y vat 7 * 
“ ed + ’ rs 
¥ a. ee, é 
£ Bete 


“ tee 
‘ . “> ated 
‘ ye ~ Ate 
* ™ 
gh 
os by 
hare . 
~ 
a ss 
Pa 3 
“aM 
* al 
ont ‘a 
zx. 
Ree te 
. & oor. 
ko 
“ 3 
= ay <5); ie ee “ues 
: * * & n. ¥ ra e ~~ “4 i 
~ pee ” < ‘ 
a ’ & ee we ; 


i 4 . 
RR Ko BOS IP ame 
¥ 


nye Pe pa 
. % £ 


: a 
yr ye 2 a oh ere aie a 


4 


hb ney oa PR @ * aantaaaitenl Sin Toes 


ERAT «ww, 
, al Pe 
< ~ is loa 
. se . 
rs » * “ * 
" he Oe Pod a 
- . . Sisin My 


=f 
a 


Hoe 


ue 


fh 


; 


As: 
. 


li 


-OF 
use” 
-OWR— 


E PEE 


Ht 
sp 


7 
= 


* 
aa Win, 


ty < 
td 


ty 


st 
> er 


ag 


a el en,< am one . 


ny Deer tiagtT OS ie 


ae 


me 
a ris ‘ —_— 
> ‘ 
=» " t,- 2 . 
tye’ 
a ’ 
$ 
¥ 
. 
a 


— ™ P 
ee OF 5 AAD RF > Nimes WE Milly 
é rs 4 
gi Y? Wyk ibn TGs ye whe -@ yl -“ruee 

2 al * * 

; “ a ‘e 
’ ee —_ E; a se” “xr > ' . ATW 7. Py, 
i Lae Thay” Taga etd, Se oe i Lae % 


a oe r o¢ - vw a q es oe hen “~~ eid ay ad 


* 


ee ae, a 


t oey 


; om Af Les? 
‘ “pe ’ - 


“ , - co, f 
, = ‘oF 
. 7,’ 4h Gy Cy See af 
$ A ay 4 > ‘ty? (Reg a yo ftx ony 


os ri ea* i. ‘, ” he etme 
> ¢ ¢ a ’ * RJ y “ 
, sh * € ao ba 
* ~ 
i Bede m 
a 


“4% , 
*% * : * od te 4 ; , : 
‘ ge Bp ‘ ; i " ; st 
~ Red ote ah 6 Lane wy > i ime 4 rs ee a sy 

i’ ty ay ot oo . an —" , We att om. *. . : . 
me ‘< 7 7 Dy ig sd + ry } Q nw BF 2 ne ae 
Foie . aay 7 id et - ‘ ;. « ie ~~ wel Laas. me 
. a ,* 4 aa 


4? ee dvig ae 
. “ Fe 5 ae ee 


4 


- 


Ae = 


‘al 


rar +m) 
a 3 yre 


: j a fe * 
panier to he a 


# 


~*) 
7 
4 
Naw ¢ 


WEG 0 
Seer 


7! 


* 
P 
a 


‘af 


et 
pe 
F* ‘ E: 


are x 
F 


4 
a 


a 


r 


ng: Senvy 6 


yw 
«5 eb ty oP 


4x 


HL 


i 


| 


9 


35 


ti 


“{sttne 


— 


eg eee aa 


RUT 
| at 
% 


i 


.. . Co a : 
as va eT ee? eee yg 
, ee Sa in ae? 


ae PS wy 
ae es ee a 
a v4 
lai = 


is 


we, 
AZ 
4 at fl 


oy 


"hi 


— 


-_— 


samatiiial a ia 


’ a ol 4, i ‘ he 
ee ee ae 
58 bat thy ae ; 
Ses pines on. Mata 
. ; ere. | % 
: ¥ es: 2 a 


a 


<<. 


a 


’ 


we 


on a 
e" 


- + ef 7 
Pe ae Oe ee as i 
 o 


- bemade thereon.” This intent, the Brief saya, “is clear,” 


- Of any husband. 


. for, mortgages being elsewhere provided for in thé ‘instrument, ' 
. Vision cae eperate. 


_ a8 mortgages are elsewhere provided for tu the instrament; Gib Giles 
- can. draw no.support from the parenthesis. a ortgeg 
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IN THE SUPREME COURT OF THE UNITED STATES, | 


Manes Danes sy ee es ee ag 
THE ZTNA INSURANCE COMPARY, Appellees. v4 
APPELLANI9 —<— 


The Brief of Appellees aqsumes that the intent of the post-maptaall 
settlement is ‘that the property might be encumbered te seeuse,quehy .: 
debts of the husband as he and his wife should by writing. =e 


intent is founded on the parenthesis which ame | 
exemption of the property from the “debts, contra ad Babe 


poly eager primer 
as is more than probable, it is intended asa = 


If the parenthesis is independent, then it must refer to such. 


, and incumbrances, other than mortgages, as are iniown to the Jaw . 


Georgia, and provided for in Code of Georgia, Sections 1972 to. 2001 e 
are no other liens known t the law of Georgia upon which the prs 


Bat, the case of Appellees confeasediy reste apn morta a 


Bf the posuntheate to but an Sedan of wintp ee 
to “liens and. other ineusmbrances,” the Appeliee’s ease mast atiittand 
or fall by: the provisions ef the mastgage clanan. Fer whatthen-cae' & = 
be placed upen the poperty ? ro) hat ote ae 

It ia with deference submitted that it.“ie clear” thet: the propestys 
cannot be mortgaged. for. anything other than the beneiit.of the, prop-’ 
pred rate yay ab asinine cat aye The following enguegn 

; . “Is being, nmlepatandy 


ee by wt be leg sas Pex: Sars oe Orage 


ed 
tna _ @ 


= pert Coat contatnad -be hindered in any manner from enforcing the 
~ Hen cr liens of anid 

is the “proper application of the mortgage money” here 
It th found in the language immediately preceding this 
: tli iiiniedttectarthageenanangintiod” of Gn gents ot one 
~ @alocfthe property. in the case of the sale of the property, it is to be 
S wptavestet ‘aid “tt chall continge sabject to the uses, purposes and 
;, ‘trusts above herein oct forth.” Will it be: pretended that, under the 
|», Giause leat referred to, a sale of the property could be effected and the 
=. )peeceeds epplied to the payment of the personal debts of the husband? 
Lash ean has be Genet tndiention which connat be dirty doo 
- Ie ®% not therefore “clear” that the property cannot be mortgaged for 
the debts of the husband! 

i>” Agata the Brief mys; “The lien given by the statute, Code—, 
Si cieseplitts Sie wath: Gents or manettnl forutshnd, in erected tnsepend 
{> Gti of, and without regard to the wish, the consent, or the direction 
—o oe They are liens created by operation of 
> 9 « ; 

poten ‘Not 60; if any one not the owner of property order it improved— 
< | tenant, for inatance—the mechanic cannot assert a lien against the 


. 19 Ga, 497-501. eet 
- “*90,Ge., 408. ? 
7 — 14, “The facts in this case are very similar to the case at, 
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“Jethen the provision found in the parenthesis relied on by the 
- independent, was it not intended to mec} these rulings. 
ae | ae borpe in mind that the Trustee, not the husband, is the; 
ae the Brief says: “The prepesition that ander Sectien 1,783. 
al, fhe. Code a husband, if be give an interest in his propesty to his 
im ) apuet give it free. from his debts, contracts and liabilities,.or not: 
‘cE  Aleird a ceeenag aapeh pooped Aen, aud not sustained by :a. 
a thelaw.” 
at kind of gift. would it be’ it it were subject ‘to: » his fatare ' 
jaste and liabilities? Certainly settlements upon the wile: 
ee property, _ the one: 


treet, | 
a: “One Uf these ts to give an interest ia bis! 
ee vias ent ‘the ‘other to provide for securing certain’ 
. ~ rsdn Ai | Se ee, ee | 


is Mle ia 


At the time he hed no creditors, and if he hed had ne 
tual settlement could have affected their rights. 


The application of the argument as to mala prebiidis is net. . . 


ceived. Male prehibiia and mala in se are expressions of the 
law, and refer solely to crimes made each by 


Again the Brief declines to discuss the questions of : 
dower, &c., because “no such issues of law or of fet were 8 


the rule ie ‘no defence can be available which is net est up in “ 


anuswer.’’? 
This is an appeal cease and comes up in its totality; henes 
defence can be insisted on which appears in the record. If the h 
demurrable for want of equity, such defence can be taken af 
ee 
60 Ga. 627. 
61 Ga. 33. 
55 Ga. 431. 
27 Ga. 353. 
a ee And sarely no defence need be set up in the answer which C 
plainant has already fully set forth in the bill. The Pt 


and the answer admits, that alimony was sasigned to the 


alleges (Record, p. 3) that.that interest was decreed as 
Appellant. Is there, then, any equity in the bill?~ 
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‘binding, equal to volume 1 Ohio State 


‘assign to these com 
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. DAVID BANES Sf AL., 40, VE. G. L. MANCHESTER. 


Joint resolution providing for the publication of the Ohio State Re- 
ports and the advance sheets of the same. 


Be it resolved by the General Assembly of the State of Ohio, That 
the secretary of state be, and he is hereby, authorized to contract 
with some ble person or firm to furnish material, print, bind, 
and supply the State with three hundred and fifty copies of the 
yee eros and any aay other subsequent volume or volumes of 
the Ohio State sy that may be ready. for publication within two 
years from the day of June, 1882, said contract to be made with 
the lowest ible bidder, as provided in section 2, article 15, of 
the constitution, after first giving public notico to bidders for four 
weeks in some weekly rege ay a published in Culumbus, Ohio, and 
of I circulation in the State, said contract to be made in ac- 
cordance with the provisions and subject to the limitations and 

instructions of section 437 of the Revised Statutes as to cost 
4° and otherwise, and shall include the advance sheets provided 
for in said section, the volume to be, in quality ¥ Paper and 


OT HODGE 
Speaker of the House 


of eeaation 
R. G. RICHARDS, 


President of the Senate. 


Adopted April 17, 1882. 


Afterward, to wit, on the 16th day of June, A. D. 1882, and in pur- 
suance of said joint resolution, Charles Townsend, then secretary of 
state of the State of Ohio, and ong such, made and entered into 
the following contract with H. W. Derby & Co., which said contract 
said H. W. Derby & Co. did, on the — day of June, A. D. 1882, 

inants for good aud valid consideration, and 

oby these complainants succeeded to all the rights and liabili- 

: W. Derby & Co. under said contract; and the 

of Ohio, with full knowledge of said assignment, has ever 

acquiesced therein, has at all times fully recognized 

nants as substituted for H. W. Derby & Co. as con- 
tractors, and so recognize them still. 


5 This it, made and entered into this 16th day of 

June, A. D. 1882, by and between H. W. Derby & Cu., uf the 
city of Columbus and State of Ohio, of the first part, and the State 
of witnesseth 


provisions of section four hun- 


contracts for furnishing. 
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6 state received divers bids therefor in 
- examivéd the same in the presence 
and it appearing from said examination 
Derby & Uo. (whieh is hereto attached marked “B 
H. W. Derby & Co. were the lowest nr 
und whereas the said secretary of state 
awarded said contract to the said H. W. Derby 
fore, for the consideration hereinafter named, the 
& Co. hereby agree and bind themselves to farnish 
and to print and bind on paper and in character and qual 
binding equal to volume one (1) Ohio State Reports, in the 
in all respects and with the expedition as provided 
cient number of copies of volume thirty-eight (38 
succeeding volume or volumes, if any, of the O 


reel 


efi Eve 


g 
2, 


1 
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that are or may be ready for publication withi 3 and 
after the 23d day of June, ae, to eee f Ohio 
with three hundred and fifty copies each volume suv to be 
published and to deliver same to the secretary of state 


at his office at Columbas, Ohio, as soon as bound, 


at 
said 
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of paper 


And the said H. W. Derby & Co. farther agree that u 
ceipt from the secretary of state or other officers of su 
reports of said “ Ohio State 
published to niake a form of sixteen (16) 
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DAVID BANKS ET Al.., &C., VS. G. L. MANCHESTER. 


= 8 or forms, and when suid proof sheets shall have been duly 
a by the officer required by law to correct the same, 
shall be returned by said secretary of state ur such other officer to 
said ._H. W. Derby & Co., and said H. W. Derby & Co. shall print 
such number of copies of such corrected form or forms as suid secre- 
tary of state may ae, not exceeding two hundred (200) of each, 
and immediately deliver the same to said secretary of state at his 
office at Columbus, Ohiu, free of all charge and expense to the State. 

In consideration of the covenanis an reements herein made 
by the said H. W. Derby & Co., parties of the first part, the suid 

State of Ohio, party of the second part, hereby agrees that the suid 
. EL W. Derby & Co., as such contractor, shall have the sole and ex- 
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of Ohio can confer the same, for and during the said period of two 

years, commencing with said 23d day of June, 1882, and that they 

shall, moreover, be furnished with all the manuscript thereof to be 
printed as provided’ by law. 

In wituess whereof the parties hereto haye hereunto subscribed 

. their names and their seals this day and year first 


9 °° gbove written. 
: | H. W. DERBY & CO., 
ag the Firel Part: 
CHARLES WNSEND, 
See. of State, Party of the Second Part. 


For value received we hereby assign all my rights and interest in 
the within contract and agreement to Banks & , 144 Naseau 
&., New York, this — day of June, A. D. 1882. 

H. W. DERBY & CO. 


proceeded to carry out 
contract, and have in all re- 


ever have had any rig 
a —— in and constitate 

State Reporte, except as 
by these complainants, as herein- 


- y that at the time said contract was made 
~ there was and still is in force in the State of Uhio the following stat- 
f ‘ wles, and that ssid contract was made in pursuance thereof : 


Revised Slatutes of the Sate of Ohio, Section 486. 


Pe reporter. shall ssoure a t, for the use of the State, for 
gedesaline af ten taps anee and he shall receive such 


ee 
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clusive right to publish the reports aforesuicd, en far us the snid State. 


- eompensation for hie services not exceeding eighteen hundred dol- 
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oy, 


DAVID BANKS ET AL., 4C., V8. G. L. MANCHESTER. 6 4 


the time the supreme court commission is in: °./ 
er times not exceeding one thousand dollars ° “ 


lars per year duri 
session, and at all 
yearly, payable out of the State treasury in such installments as 
supreine court, by order entered on ite journal, directs. 


: 


Sec. 437. ei 
by i 
; to supply the State with three hundred and fifty copies:.a a 
maul ot thodimeedl this State at a cust not exceed wodol: ~~ 
lars and wor per volume, delivered at some convenient point =. 
within the State, and in addition thereto to furnish the wo 
promptly with a requisite number of advance sheets of such a 
us herein P fur distribution as aforess prices per. 
volume of the reports to any person or firm i shall not. - 
exceed the sum named in the contract with the secretary for a period 
of twenty years, but nothing in this chapter shall ent the é 
: or firm so contracting with the from andeatee 
os work to be done ou of the State of person or firm 
t tracting shall enter into bonds to the with at least 
12 _— three good and sufficient sureties, residents the. 
| tisfaction of the dol- 
; for the and binding ss thie 
the and for de-. 
ef 
have thesule and exclusive right +. on ish such 
the State can confer the same, during such period of two years, and 
shall be furnished with the pt to be printed as provided 
the chapter. ? 
| Your orators farther say that on the ist da 
1884, entered into an twith “ 
Pi. and Publishing Company,” of Columbus, Ohio, 


pany was duly authorized and empowered to pu 
of the supreme eourt of Ohio and of the su 
gis i ra et ent a 
sta same 5 
“The Ohio Law Journal” and in the “ Weekly Law Bulletin,” 

13 both of which said publications are owned and managed by = 
_. eaid company, and no other person or persone or firms orecot- 
porations have in any manner authorized to publish anid de . 
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6 DAVID BANKS ET AL., 4¢., VS. G. 1. MANCHESTER. 


In Yo neta of said arrangement the said Capital Printing and 
Pabl a pe did, on the 14th day of October, A. D. 1864, 
0. 9 of volume 6th of the Ohio Law Journal, and at the 
same time issued; and as « supplement to said Ohio Law Journal, a 
certain book or publication ean other cases, one: en- 
titled as follows: The Scioto Valley Railway Company vs. McCoy, 
which said cause was decided by the supreme court of Ohio and is 
printed on pages 21 and 22 of said book and will appear in and con- 
stitute a part of the42d volume of OhioState Reports; also one case en- 
titled Bierce ef al. vs. Bierce ef al., which said cause was decided by the 
supreme court commission of Ohio, and is printed on pages 25, 26, 
27, 28, 29, 30, 31, & 32 of said book, and will appear in and consti- 
tute a part of volume 41st, Ohio State Reports. A copy of said Olio 
Law Journal with said book as a supplement is hereunto attached, 
marked “A,” and made a part of this bill. Your orators 

14- further say that the said Capital Printing and Publishing 
Company, being duly authorized and empowered by these 
complainants so to do, did, on the 20th of Uctoher, A. D. 1884, issue 
~ ar 16 va volume teal the ood —_ -apsonrne and + a sup- 
t, but separate rom, the same , containing the same 

cases and same subj atter as the book heretofore mentioned as 
having been with the Ohio Law Journal on October 14th, 
1884. A copy of said bouk is hereunto attached, marked “ B,” and 
made a part of this bill. Your orators-say that before said book 
was issued, to wit, on the 13th day of October, A. D. 1884, E. L. De 
Witt, then and now being reporter for the supreme court of Ohio 
and of the supreme court commission of Ohio, in pursuance of the 
duties of his office and for the benefit of the State of Uhio and the 
protection of the rights and interests of these complainants under 
their contract with the State of Olio, heretofore set out, did enter in 
the office of the Librarian of Congress, at Washington city, District of 
Columbia, a printed copy of the title of said work, containing the de- 
 Gisions aforesaid, and did, within ten days thereafter, it in 

15 _—ithe same office, to wit, the Librarian of Congress, at the city of 
Washington, District of Columbis, two complete copies of suid 

book. The title of said book as entered in the office of the Librarian of 
c ‘ongress asafuresaid and as afterwurds issued asafuresaid is as follows : 


‘“ Cases Argued and Determined in the Supreme Court and Su- 


Court Commission of Ohio:” Jucob v. David Sliffe 
. C’t Comm.), faze 17; The Scioto Valley Railway Com- 
Sup. C’t), page 21; Martin e al. v. Roncey e al. (Sup. 

; Bierce et al. v. Bierce et al. (Sup. C’t Cum.), pa 
tle and table of contents and on the same page of said 


book (the same being the first page thereof) was printed the follow- 


ing: “ Entered according to the act of Congress, in the year eighteen 
handred and eighty-four, by E. L. De Witt, for the State of Ohio, in 
the office of the Li of Congress at Washington (all rights re- 
Said title was printed on each copy of said book issued by 
Capital Printing and Publishing Company as aforesaid, as were 

the words figures last above quoted, beginning “ Entered 
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according to” and ending with “ all rights reserved.” Your 
16 = orators say that all the provisions requirements of the 
copyright laws of the United States have been observed and 
complied with in order to secure a 


alleged, 
full know has unlawfully infringed upon the 
these complainants secured to them by virtue of the 
of the United States and their contract with the State 
did, on or abuut the 5th day of November, A. D. 
ilesignated as No. 22 of volume I of a bouk en 


and publisher, and on pages 383, 384, 385, 386, 
publish the case of Bierce e al. r. Bierce ¢ al., wh 
of those contained in the book copytigniol. se 
E. L. De Witt for the State of Ohio and for ) 
17 ~—s_ of these complainants, under their ——— with the 
same dey, 


Ohio. And your orators say that on 
November 5th, A. D. 1884, the said G. L. Manchester 
ated as No. 23 of volume I of “The American Law 


Goned oa my 
ti as having been by the State of 
Ohio, and issued October 14th, A. D. 1884, Your ora- 
tors my that prior to the unlawful pu cases by the 


4 


said G. L. Manchester afuresaid the same had not nor 


them been published. except in the hook issued by the 
Capital Printing and Pab ing Company as aforesaid, and they 
aver that said cuses were copicd said ted book by the 


published 


y of said No. 22 of the American La 
18 Journal, issued November 5th, 1884, but beari Octo- 
ber 11th, 1884, marked “C,” is hereunto made 


part of this bill; sleo a cop of No. 28 of the A 
nal, issued November 5th, $64, but bearing date 
marked “D,” is hereunto attached -and made 
Your orators farther say that the defendant, the said G. L. 
chester, has declared to your orators in writing his intention to 
rd the rights of your orators in this behalf and to continue 
publication in the American Law Journal — the decisions of 
supreme court and en court commission of Ohio. Sa 
tion is hereunto a , marked “ E.” and made a part of 
All of the acts and doings of the said defendant, the said G. 
chester, are contrary to equity and good conscience. : 
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_ In consideration whereof, and forasmuch as your orators are 
remediless in the premises by the rules of common law, and cannot 
have adequate relief save in a court of equity, where matters of this 
nature are properly izable, and to the end that said defendant 
may answer all and singular the matters and things herein- . 

19 & 20 before set forth and coinplained of, and that the said de- 
fendant may be restrained by an order of this court from 

further printing and publishing of said decisions, which wil appear 
in and constitute a part of volumes 41 and 42, Ohio State Reports, 
until the court may finally hear and determine the matters herein 
complained of, and that on final hearing said defendant may be 
perpetually enjoined from printing and publishing said decisions 
or any of thein or exposing the same for sale in printed form, and 
that he may be ordered to pay your orators their costs in this suit, 
and that your orators may have such further relief in the premises 
as to this honorable court may seem meet and as the nature and 
circumstances of the case may require, may it please your honors 
to grant to your orators a writ of subpona, according to the course 
of. courts of equity, directed to the said G. L. Manchester, command- 
ing him personally to appear before this honorable court, at a day 
therein named, to answer all and singular the matters alleged in 
this bill, and to abide all such decrees as your honors may 

21 _—see fit to make therein; and your orators shall ever pray, &c. 

BANKS & B HERS, 
By DAVID BANKS. 
E. L. & H. C. TAYLOR, Solicitors. 


Unitep States OF AMERICA, va 
Southern District of New York, } , 


This 15th day of November, A. D. 1884, personally appeared 
David Banks, one of the above-named complainants, and mace vath 
that the facts stated in the bill above written and by him subecribed 
are true so far as stated u his own knowledge, and so far as 
stated upon information and belief they are true according to the 


best of his information and belief. 
DAVID BANKS. 


Subscribed and sworn to before me this 15th day of November’ 


1884. 
[sea] ' SAM’L H. LYMAN, 
[ &. Commissioner, U. S. South’n Dia. N. Y., 2d Oircutt. 


And thereupon there was issued out of the clerk’s office of the 
court aforesaid our certain writ of subpona in this cause, directed 
to the marshal of said district and against the said defendant, G. L. 
Manchester, clothed in the words and figures following, to wit: 
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Subpoena. 
Unitep States or AMERICA, ; 
. Southern District of Ohio, {" | 
The President of the United States of America to the marshal of the 
southern district of Obio, Greeting: 
22 You are hereby commanded to summon G. L. Manchester, 
a citizen of and resident in the State of Ohio, if to be found 
in your district, to be and appear in the circuit court of the United 
States for the southern district of Ohio aforesaid, at Columbas, on 
the first Monday in February next, to answer a certain bill in chan- 
cory filed and exhibited in said court against him by David Banks 
= ag Bleecker Banks, citizens of and resident in the State of New 
ork. 
Herein you are not to fail under the penalty of the law thence 
ensuing, and have you then and there this writ. 
Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this second day of December, A. D. 1884, and iu the 


109th year of the Independence of the United States of America. 
Attest : -B. R. COWEN, Clerk. [seat] 


Meworanpum.—The said defendant is required to enter his ap- 
pearance in this suit iu the clerk’s office of said court on or before 
the first Monday of January, 1884; otherwise the said bill may be 


taken €880. 
sais B. R. COWEN, Clerk. 


And afterwards, to wit, on the eighth day of December, in the 

year last aforesaid, came the marshal of said district, to 

23 whom the said writ was in form aforesaid directed, and re- 

turned the same into the clerk’s office of said court with his 

roceedings endorsed thereon clothed in the words and figures fol- 
owing, to wit : 3 


Marshal's Return. 


Received this writ Dec. 2, 1884, at 11 a. m., and served the same 
on suid day, at 1.40 p. m.. by delivering personally to said defendant 


a true copy thereof with the endorsements thereon. | 
LOT WRIGHT, 
U. & Marshal. 


And afterwards, to wit, on the ninth day of December, in the. 
year last aforesaid, came the said defendant, G. L. Manchester, by 
George B. Okey, his solicitor, and filed in the clerk’s office of the 
court aforesaid his certain answer in this cause clothed in the wurds 


and figures following, to wit: ; 


: <~ eourts, and that the reporter of those courts perform 
ea - here pce in the preperation of the said va and upinions, 
2° Bor did an 
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Answer. 


Circuit Court of the United States, Southern District of Ohio, Eastern 
Division. 


Davip Banxs and A. Biexcker Banks 
v's. 
G. L. MANCHESTER. 


ae defendant, George . pore admits ~e -_, <<. = 
a eet forth in the bill of complaint, except that whic e 
herein denies ‘ : 
- This defendant denies that the supreme court of Ohio has decided 
and decreed that volumes 41 and 42 of the Ohio State Reports 
24 = shall be published under and are included in the terms of 
the contract referred to in the bill of the co —— and 
that uo other person or persons have or ever have had the right to 
publish the decisions which are to be contained in and constitute 
eaid volumes 41 and 42 of the Ohio State Reports, except as author- 
ized and empowered by tho complainants. 
This defendant tarher = ee that the attempt upon the part of 
o a court and supreme court oom: 
: to obtain a copy upon the beok and printed 
. in the bill and pu ished by the Ca we np Printing 
an | Publishing Company was in ponauaenaae of his duties as reporter 
of said courte, and he denies that ns gee by suid 
Sapataar wes tor the tenet of the Stale af Ob for the protection 
= @f the rights aud interests of the complainants. 
> Aud this defendant denies that the contract of the complainants 
/> - for the publication of the Ohio State rts, set forth in the bill, 
-. was made in pursuance of section 438 of the Revised Statutes of the 
> State of Uhio; but he avers that, on the mare ect contract was 
=: made and entered into by the secretary of state of Ohio 
ae ® solely by virtue of the powers conferred upon him by section 
e 487 of suid Revised Statutes und the joint resolution of the 
be General Assembly of the State of Ohio set forth in the bill. 
And this defendant avers that the opinions aud decisions of the 
court and supreme court commission of Ohio, referred to 


> in the bill as baving been published by him in his law periodical 
x, known as and called “The American Luw Journal” were solely and 


~ exclusively the work and labor of the judges co mpelsing “corm 
no labor or 


er om said judges perform any such work 


saan avers that it is the universal custom and 
boos of said courts that the judge to whom the duty is assigned 
pret opinion prepares not only the opinion but also the 
tof vp ono the syllabus, the latter being subject to 
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opinion ; Ghat the 


prepari cts of a 
in meen wind orvel, and 


e volumes 


further says that he is informed and believes and upon such in- 


in consideration 
six hundred dollar 


37 —_ Ce 
tect the anid 


< aa Tee tap 


ngCompany aud at the cost, in attorneys’ fees 


iso. of th 
to enforce such su no in- 
terest whatever in the 
The Capital Priati 
tion for the 


pro 

statute of the State of Ohio in relation to the letting of the contract 
for the publication of the reports of said courts is that 
State and the public might be enabled to purchase said 
reports at a cheap rate, but that by virtue of the contract here- 
inbefore referred to between the complainants and the tal 
Printing and Publishing Company the latter is | 

sell to the public its two periodicals containing the decisions 
28 ~— and opinions of said courts, which is the chief feature of suid 

periodicals, at the rate of five dollars per annum for each = 
lication, and tu pay to the complainants the sum, as defendant is in- 
formed and believes and upon such information and belief charges 
the fact to be, of six hundred dollars. Wherefore the defendant prays 
that. he may be hencé dismissed with his reasonable costs in this 
cause sustained; and as in duty bound he will ever pr a * 

GEO. B. OKEY, 
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‘Unirep States or America, Southern District of Ohio: 


This Mh day of December, A. D. 1884, personally appeared Geo 
L. Manchester, the above-named defendant, and made oath that the 
facts stated in foregoing answer are true so far as stated — his 
own knowledge, and so far as stated upon information and belief 
they are true according to the best of his information and belief. 
G. L. MANCHESTER. 


Sworn to before me by the said George L. Manchester and by him 
subscribed in my presence this 9th day of December, A. D. 1884. 
(amat..} CHARLES R. NEVIN, ; 
Dep. Clerk U. S. Civeuit Court, &. D. O. 


And afterwards, to wit, on the tenth day of December, in tho year 

last aforesaid, came the said —— David Banks and 

29. =A. Bleecker Banks, by Taylor & Taylor, their solicitors, and 

filed in the clerk’s office of the court aforesaid their certain 

a in this cause clothed in the words and figures following, 
t: 


, Demurrer. 
Circuit Court of the United States, Southern District of Ohio, East- 
ern Division. 
Davip Bangs and A. Bieecker Banks vs. G. L. MANCHESTER. 
And now come the complainants in the above-entitled action and 


- demur to the answer of the defendant, George L. Manchester, filed 


herein, and for ground of demurrer say that said answer does not 
state facte sufficient to constitute a defense to the action of the 


plaintiffs. 
E. L. & H. C. TAYLOR, 
Solicitors for Complainants. 


And afterwards, to wit, on the second day of June, in the year of 
our Lord one thousand eight hundred and eighty-five, an entry was 
made upon the journal of said court in said cause clothed in the 
words and figures following, to wit : 


Journal Entry A 400. 


Circuit Court of the United States, Southern District of Ohio, East- 
ern Division. 
Davip Banxs and A. BLeecker Banks 
v8. t equity, 183. 
Georae L. MANCHESTER. 


This cause came on to be heard upon the bill and answer and was 
by counsel. On consideratiert whereof the court find 


that the matters and things set up and contained in the bill 
of the complainants are insufficient to support the action or 
any ground of recovery or relief. 
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Whereupon it is considered and adjudged that said bill of coni- 
plaint be, and the same hereby is, dismissed at the costs of the com- 
plainants, to all of which the complainants, by their counsel, except. 


Complainants havi rayed an a l, same is al- 
age and the appeal bond is fixed in the 8 sum of two hundred and 
y dollars. i 


And afterwards, to wit, on the 2ist — A in the year last 
aforeraid, came the said complainants, David Banks ¢ al., and Gled 
in the clerk's office of the court aforesaid their certain appeal bond 
in this cause clothed in the words and figures following, to wit: 


Appeal Bond. 
Circuit Court of the United States for the Southern District of Ohio, 
Eastern Division. . 


Davin Banks e al. ve. G. L. Mancursrer. 


Kuow all men by theese presents that we, John Culender and 
Jerome Rockwell, of the county of Franklin, State of Ohio, are held 
and firmly bound unto G, L. Manchester in the sum of two hun- 
dred and fifty ($250.00) dollars, to be paid to the said G. L. Man- 

chester, his executors or administrators; to which paymen 
31 well and truly to be made, we bind ourselves, and each 

us, jointly and severally, and our and each of our heirs, 
executors, und administrators, firmly by these presents. . 

Sealed with our seals. Dated this — day of Au 1885. 

Whereas the above-named David Banks ¢ ai., plaintiffs, desire to 
appeal the above-entitled cause to the Supreme Court of the United 
States to reverse the order and decree rendered in the above-entitled 
action by the circuit court of the United States for the southern dis- 
trict of Ohio: 

Now, therefore, the condition of this obligation is such that if the 
ubove-named David Banks ¢ al., plaintiffs, shall prosecute said ap- 
peal to effect and answer all costs if they shall fail to make good 
their plea, then this obligation to be void ; otherwise to remain in 


full force and virtue. 
JOHN CALENDER. SEAL. 
JEROME RUCKWELL. — | 


Sealed and delivered in presence of— 
E. L. TAYLOR. 
HENRY C. TAYLOR. 


The above security is approved. 
GEORGE R. SAGE, 
District Judge of the United States, 8. D. Ohio, 
Sitting as Circuit Judge in Above-Entitled Cause. 
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32 Tue Unrrep States or AMERICA, 88: 


To G. L. Manchester, Greeting : 


Whereas David Banks and A. Bleecker Banks have. lately ap- 
awe to the Supreme Court of the United States from a decree 

tely rendered in the circuit court of the United States for the south- 
ern district of Ohio, made in favor of you, the said defendant, and 
has filed the security required by law, you are, therefore, hereby 
cited to appear before the said Supreme Court, at the city of Wash- 
ington, on the second Monday of October next, to do and receive 
what may appertain to justice to be done in the premises. 

Given under my hand, at the city of Cincinnati, in the sixth cir- 
cuit, this lst day of September, in the year of our Lord one thousand 
eight hundred and eighty-five. 

| GEO. R. SAGE, . 


U. S. District Judge, Southern District of Ohio, 
: Sitting as Circuit Judge in Above-Entitled Cause. 
33 (Endorsed :] United States circuit court, southern district 
° of Ohio, east. div. No. 188. David Banks & A. B. Banks 


ve. G. L. Manchester. Citation to appellee. Filed September 3d, 
1885. B. R. Cowen, clerk. 


Received this writ, at Columbus, O., Sept. 1st, 1885, at 9 o'clock a. 
m., and served the same by leaving a true ——— with the said 
defendant, G. L. Manchester, personally on September 3rd, 1885, 


at 9.20 o’clock a. m. 
Pe ® HENRY C. URNER, 
U. 8. Marshal, S. D. O., 


| By ROBERT BELL, Deputy. 
SEES AST 
ee 
$2 56 
34 Hearing on Bill and Answer. 


Circuit Court of the United States, Southern District of Ohio, East- 
ern Division. In Chancery. 


Davip Banks ée al. ve. Gro. L. MANCHESTER. 


The complainants, partners under they style “Bank Brothers” 
and law-book publishers at the city of New York, are contractors 


with the State of Ohio for the — of forthcoming volumes . 


41 & 42, Ohio State Reports. ey seek to enjoin the defendant, 
who is the rietor and publisher, at Columbus, Ohio, of the 
“American Jaw Journal,” from publishing therein any of the de- 
cisions and opiniuns of the judges of the supreme cuurt of Ohio or 
of the su e court commission of Ohio in cases which are to be 

reported in either of said volumes. 


pe ah a, 
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It appears from the bill that under arrangements made with the 
f complainants by the ietors of the “ Obio Law Journal” and the 
; “ Weekly Law Bulletin copyri hted advance publications of said 
| decisions are made at Columbus in supplements to those periodicals. 
The copyrights are secured by the official reporter in pursuance, it 
is averred, of the duties of his office and for the t of the 
| 35 State of Ohio and the protection of the rights and interest of 
| the complainants under their said contract. 
- The complainants charge that the defendant has unlawfully 
> fe infringed said copyrights republishing said decisions, and that 
| he has declared to them in writing his intention to continue so to do; 
wherefore they pray that he may be restrained by injunction. 
The respondent answers admitting the publication of the opinions 
and decisions referred to iu the bill, but avers that they are solely 
' and exclusively the productions of the judges of the supreme court 


of Ohio and of the supreme court commission of Ohio, and that 
| | the judge to whom the duty is assigned to prepare an opinion pre- 
| | puresalso the statement of the case and the syllabus, the latter being 
| subject to revision by the judges concurring in the opinion; that 
the duty of the reporter is limited to preparing abstracts of argu- 
ments of counsel, tables of cases, indexes, reading proof, and in ar- 
i J ranging cases in their proper order in the volumes of reports of said 
| courts, for all which he is paid out of the treasury of the State a 
| stuted annual salary, fixed by law, and that he has no pecuniary in- 
— . terest in the publication of said reports. . 
nit a The respondent admits that he intends to continue said publica- 
me tions, but denies that the reporter has any right or authority 
a 36 to secure a copyright upon the publications described in the 
ae bill or that said copyright was secured by him for the benefit 
—_ State of Ohio or for the protection of the rights of the com- 
| plainants. 
| The respondent also avers that complainants, for the consideration 
| of six hundred dollars, contracted with the proprietor of the Ohio 
| Law Jouraal and of the Weekly Law Bulletin to give to them the 
} exclusive right to publish in said periodicals said opinions and de- 
) cisions and to protect suid pretended right by commencing and 
ee prosecuting at their own cost such suits as might be necessary there- 
ahs fore, and that therefore the complainants have no interest in the 
1% rezult of this contro 


- 
il lll 


versy. : 

Re ‘The provisions of the statutes of Ohio beariug upon the questions 
=e: involved are referred to in the bill and in the answer. 

, Section 437, Revised Statutes of Ohio, empowers the secretary of 

| the State, —_ authorized resolution = yt we to 
contract with any responsible person or firm to publi 

! authorized by law and to furnish for the use of the State the num- 

ber of copies required to supply the State at a cost not exceeding 

one dollar and fifty cents per volume, and the number of copies re- 

quired to meet the prerve. of the citizens of the State at a cost not 

exceeding one dollar and seventy-five cents per volume; also 

37 _— to furnish advance sheets, as. provided in sections 430 and 431. 

Section 437 further provides that such contractor shall 


ee ~— 
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have the sole and exclusive right to publish such re , 80 far as 
the State can confer the same, during the period of the contract. 
Sections 429-435 provide for the printing and binding of the 
volumes of reports under the direction of the supervisor of public 
printing. These sections do not apply when, as in this case, the 
secretary of state is authorized to make the contract, as provided in 
section 437. 

Section 436 requires the reporter to secure a copyright for the use 
of the State for each volume of the report published under the pro- 
visions of sections 429-435, but the duty of the reporter is limited to 
necuring a copyright “for each volume of the reports so published.” 
No such duty is imposed upon him with reference to volumes pub- 
lished under contracts made by the secretary of state by virtue of 
the provisions of section 437. Under that section, which applies in 
this case, the sole and exclusive right to publish the reports, so far 
as the State can confer the same, is granted to the contractor. No- 
where in the statute law relating to the publication of reports is au - 

thority given to the reporter or to any other person to acquire 

38 - acopyright in the decisions or opinions of the Judges. his 
is significant in view of the unanimous opinion of the justices 

of the Supreme Court of the United States in Wheaton vs. Peters, 8 
Peters, 668, that no reporter has or can have any copyright in the 
written ne delivered by that Court. The legislation of the 
State of Ohiv must be considered to have been enacted with refer- 
ence to that opinion, and therefore to have been intended to limit 
the provisions above cited to the volumes of reports and to exclude 
copyright of the opinions of the judges. It is in accordance with 
sound public policy in a Commonwealth, where every person is pre- 
suined to know the law, to regard the authoritative expositions of 
the law by the regularly constituted judicial tribunals as public 
roperty,to be published freely by any one who may choose to pub- 
ish them, and such publication ina of everything which is the 
work of the ju er mags * the syllabus and the stutement of the 
case, as well asthe opinion. The copyright of the volume does not in- 
te-fere with such free publication. Itprotectsonly the work of the re- 
porter—thatis to say, the idexes, the tables of cases,and the statement 
of points and authorities cited by counsul. Wheaton ve. Peters, § Pe- 
ters, 653; Little ve. Gould, 2 Blatchford, 165 & 362 ; Chase va. Sanborn, 
4 Clifford, 306; Meyersvs. Callaghan,5 Federal a comp S. 

39 C., 10 Bissel, 139; eyersve Callaghan, 20 Federal Reporter, 441. 
| Counsel for complainants cite Judge Drummond's dic- 
tum in Meyers vs. Callaghan, 5 Federal Reporter, 728, that “if an 
eae compensation was paid by the State to the reporter for the 
‘work done by him in preparing volumes of reports, then whatever 
property there was in the volumes arising from the labors -of the 
reporter ought to belong — the State and not to him.” “ Now,” say 
counsel, “in Ohio the State undertakes to pay the reporter adequate 
compensation, and by statute that amount is all he can receive. He 
~ has no uisites. The theory is that the State pays him for his 
=~  Jabor, and the result of his labor belongs to the State.” And 
eounsel proceed to claim that this is precisely the theory upon which 
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the State is entitled to the decisions of the judges. are paid a 
stipulated price or sum for their services, and this, by their consent— 
impliedly given when the- accept the office—is in full of their 
services, and the result of their labors is the property of the State. 
Mr. Drone, in his work on copyright, page 161, states substantially 
the same view, although he says he has seen no sound, clear ex 
sition of the law governing copyright in judicial decisions, and that 
it has not been expressly declared in any modern case that copy- 

right will vest in a judicial decision. Mr. Justice Story, one 
40 of the judges who concurred in the decision in Wheaton ve. 

Peters, said (in Gray ve. Ruseell, 1 Story, 21) that while it was 
held in that case that the opinions of the court, being published 
under the authority of Congress, were not the proper subject of copy- 
right, it was a little dou by the court that Mr. Wheaton a 
copyright in his own marginal notes and in the arguments of coun- 
sel as prepared and arranged in his work. 

Whether the State, through ite reporter, can secure a copyright in 
the opinions of the judges is, however, not a question arrising nor 
can it be decided in this case. It is sufficient to say that the State 
has not adopted legislation for such copyright; that the enactments 


— for copyright for the volumes of reports or of the reports 


o not authorize copyrights of the opinion- of the judges. 

The averments of the answer respecting the contract by and be- 
tween the complainants and the proprietor of the Law Journal st 
Columbus, which, with complainants’ consent, publish the opinions 
of the judges, complainants binding themselves to protect in 
their assumed exclusive right of publication, are. not material. If 
the reporter had the right to secure copyright in those opinions for 
the benefit of the complainants, the complainants had the right to 

make the arrangement referred to, and it would be not only 
41 the right but the duty of complainants to institute suits for 

the protection of the said publishers in their exclusive license, 
but the a say has no such right. The statute gives him om 
no authority or right whatever, with reference to copyright of even 
the volumes included in complainants’ contract. Whutever sole and 
exclusive right to publish such reports the State could confer was 
by the express terms of the statute conferred upon the complain- 
ante. As held in Myers ve. Callaghan the reporter is entitled, in the 
absence of express legislation to the contrary, to copyright his vol- 
umes of reports to the extent that the same consist of the work of 


__ his own hand, notwithstanding he may not have a copyright in the 


opinions of the court, and in this case he might secure copyright in 
the volumes of reports not for his own benefit but for the benefit of 
complainants; but the copyrights he has attempted to secure in 
the opinions of the judges are worthless. 

The bill will be dismissed at complainants’ costs. 
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Soutnern Dist. oF x10, 88: 


A true and correct copy of the original. 
(Seal of the Circuit Court, South’n Dist. of Ohio.) 


Attest : 


DAVID BANKS ET AL., 4C., V8. G. L. MANCHESTER. 


B. R. COWEN, 
Clerk U. 8. Circuit Court, 8. D. O. 


“ K.” 
CoL.umbBus, O., Oct. 18, 1884. 


42-138 


Mess. Banks & Bros. 

Genxtiemesx: In answer to your communication of the 6th inst- 
I desire to say that it is my purpose and | intend to continue the 
publication in the American Law Journal, of which I am the pro- 
prietor and publisher, of the opinions of the supreme court and su- 
preme court commission of Ohio, and also the syllabi and statements 
of fact prepaired by the judges. 

I wil] say, further, in order to prevent misunderstanding as to my 
purpose, that I intend to confine such publication to the matter pre- 
paired by the judges, which I regard as belonging to the public, and 
the re of cases decided by those courts which I shall publish 
will contain no matter prepaired by their reporter in pene ae ar- 
guments of council or in any other respect, nor will they include 
mutter prepaired by any person other than the judges, except as I 
may employ an editor to add matter by way of notes or otherwise. 

Respectfully, G. L. MANCHESTER. 


(Here follow Exhibits A, B, C, & D, omitted in printing per stipu- 
lution.) 


s * * * * * 


139 Tue Usirep States or AMERICA, \ 
‘Eastern Division of the Southern District of Ohio, { *: 


I, Benjamin R. Cowen, clerk of the circuit court of the United 
States within and for the division and district aforesaid, do hereby 
certify that the foregoing is a true and correct transcript of the ; 
record of the proceedings had in the above case, together with the : 
pleadings and evidence and opinion of the judge before whom the 
said hearing was had. : 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at the city of Columbus, this — day of Septem- 
ber, A. D. 1885. : 

[Seal of the Circuit Cuurt, South'n Dist. of Obiv.} 
BENJAMIN R. COWEN, Clerk, 
By THOS. CORWIN, Deputy. 


DAVID BANKS BT. Al..,.4C., V8. G. L. MANCHESTER. 19. 4 
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140 Supreme Court of the United States. 


Banks 
®. No. 304. 
MANCHESTER. 


It is agreed between counsel that Exhibite “ A,” “ B,” “ 0,” and 
“D” attached to the original bill in. the above-entitled cause were 
all correctly set out, and that all the allegations in respect to the 
om and contents of the same were correct and so admitted to be by 
the answer. ' ‘ 


The case was heard upon the bill and answer; al) questions which 
it is desired by either party to have determined are presented by the 


bill and answer. 

Counsel therefore agree to, and do hereby, waive and dispense 
with the printing of Exhibits “ A,” “B,” “ cr and “ D ” attached to 
the bill, and further agree that all questions desired to be presented 
appear by the bill and answer and the decision of the court below. | 


Columbus, Ohio, October 14th, 1887. 
E. L. TAYLOR, 
Counsel 


ay 
GEO. B. OKEY, 
Attorney for Manchester. 


141 ee ii Capen Court U.S. 1887, Oct’r term. No. 
. David Banks 4 al., app’te, ve. G. L. Manchester. Stipu- 
lation of counsel omitting portion of record in printing. : 


[Stam — Supreme Court U. 8. Filed Oct. 17, 1887. 
James H. McKenney, clerk. 


142 Supreme Court of the United States. October Term, 1887. 
Davip Banxs e al., Appellants, 
} No. 


v8. 
G. L. MaxcHesrer. 


It is stipulated and agreed by and between counsel for the respect- 
ive sastian te the above-entitled cause that Exhibits “A,” “ B,” “C,.” 
and “D” be omitted in printing the record for use of Supreme 
Court of the United States on trial of said cause, and that counsel 
for either side be allowed to furnish copies of said exhibiteand hand _ . 
same to the Court for its inspection. | 

E. L. TAYLOR, 


RICHARD A HARRISON, 
Of Counsel for Appellee. 


20 DAVID BANKS ET Al.., 4C., VS. G. L, MANCHESTER. 


143. Endorsed ‘] Sup. Court U. S. 1887, Oct’r term. No. 
David Banks 4 al., app’ts, ve. G. LL. Manchester. Stipu- 


. lation omitting Exhibits A, B,C, & D in printing. 
_ . [Stamped:] Office Supreme Court U.S. Filed Nov. 15, 1887. 
Janes H. McKenney, clerk. 
Endoreed on cover: 8. Ohio C.C. U.S. No. 304. David Banks 


and A. Bleecker Banks, partners under the name and style of Banks 
- — appellants, vs. G. L. Manchester. Filed September 23, 
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SUPREME COURT OF THE UNITED STATE 


ee ee ee 


DAVID BANKS ET AL., 
Vs. 


G. L. MANCHESTER. 


ARGUMENT FOR COMPLAINANTS, 


STATEMENT OF THE CASE. 
()* the 16th of June, 1882, the State of Ohio entered 


into a written contract with H. W. Derby & Co. to fur- 


nish the material for, and to print, bind, and supply the 


State with three hundred and fifty copies of volume Thirty- 


eight of the Ohio State Reports, and such other subsequent 


volumes of said reports as might be ready for publication 


within two vears from the 23d day of June, 1882. This 


contract was assigned by H. W. Derby & Co. to Banks & 
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365, 366. By the Constitution of New York (22d sec- 
of Ast. 6, adopted in 1846) it is provided that “judicial 
shall be free for publication by any one.” By the 
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of a certain standard of quality can be had. The present 
‘plan is weil adapted for that purpose, but its efficiency de- 
pends upon the State being able to carry out its part of the 


ae contract, to give “ the sole and exclusive right to publish the 


reports aforesaid” during the period of the contract. If 
every adventurer may print what he pleases and issue vol- 
umes in any form he may please, and may commit aéts of 
piracy upon the property of the State without let or hinder- 
ance, then the whole matter will fall into uncertainty and 
confusion. There will be no such thing as excellence, uni- 
‘ formity, accuracy, and cheapness united with a constant sup- 
ply of the volumes of opinions, unless the State can main- 
tain its right of property in the opinions. 


The public derives no benefit from these piratical publi- 
cations, or from having the opinions of the court published 
is some short lived publication like the late “American Law 
Journal,” of which Mr. Manchester was the proprietor. 

Phe object of publishing these opinions of the Judges is to 
preserve for all time the reasons which led them to their 
conclusions. This cannot be done except through regular 
authorized and authentic editions published for that pur- 
% pose. These adventurous projects like the American Law 
a Journal cannot be depended upon to furnish an accurate or 
© permanent record of the reasons of the Judges for their 

opinions in any case. They cannot be depended upon to 
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publish the opinions in any form. It is doctehe Wo aie 3 
copy of the “American Law Journal” could now be found 
outside of those filed in this case. It is doubtful if a score a 
of persons could now be Sra ce 
there ever was such a law journal published at Columbus, - 
Ohio, in 1884. It is certain that the public was never bene- ~ 7 
fitted by its acts of piracy, ‘The only effect was to destroy 4 
the value of complainant's contract with the State, without | 
bringing good to.any one. “Y 

All the volumes of reports since 1872—twenty-two in x 
number—have been issued under contracts by the Secretary 
of State. These contracts are all like the one set out in the - 
bill. They ase all conditioned to supply the demands of the 
citizens of the State at the price named, for twenty years; 
The covenants being mutual, the State cannot enforce these 
contracts unless it can secure to the contsactors the exclusive 
right to publish. It is important to the State and greatly to. 4 
the interest and advantage of its citizens that these contracts | 
be enforced. 


This question has become an important one within the 
past few years, and is of growing importance, for the reason 
that many of the States have adopted laws similar to those =; 
in Ohio. The efficacy of these laws depend upon the prop- 

3 , 
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4| but this is a very different right from that which asserts: a 
and exclusive property in the future publication of 
vet work, after the author shall have published it to the 

d. 
ile “It is clear-there can be no common law of the United 
Hi* States. The Federal government is composed of twenty- 
four sovereign and nd lndapanden States, each of which may 
Snocheniets its a customs and common law. There is 
pervades the Union, and has the authority 
of ‘agg that is mere embodied in the Constitution or laws of the 
Union. The common law could be made part of our Fed- 
eral m only by legislative 
“ When, therefore, a comm w right is asserted, we 
4; must look to the State in which the controversy originated. 
i} “And in the case under consideration, as the copyright 

+ was entered in the clerk’s office of the district court of 

} Pennsyivania, for the first volume of the book in contro- 
j +versy,and it was published in that State, we may inquire . 
~ whether the common law as to copyrights, if any existed, 


4 was adopted in Pennsylvania.” 
c After discussing this question somewhat upon principle 


e. “These considerations might well lead the court to doubt 
* the existence of this law in Pennsylvania; but there are others 


of a more conclusive 
the literary property of authors 


a “The question respecting 

— ‘was not made a subject of judicial investigation in England 
mn Tages was no decision -was given until the case of Ms/ler 
EVs. epee decided in 1769. a this time the 
of Pennsylvania was settled. part of the com- 
on w did Penn and his asociates bring with them from 


The literary property property of authors, as now asserted, was — 
p then unknown in that country.. Laws have been 
a blication of new works under license. And 
the head of the church and state, claimed the 
Sper : right of publishing the acts of Parliament, the book 
eal and a few other books. 
Ae “No right at the common law had been recognized 
i when the colonly of Penn was Long 
literary property became the subject of contro- 
, but the question was involved in great doubt and 


i” Elin 
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: 
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perplexity; and . —_ more than a century ago it a 

cided by the hi seal Someries 

of wat coul a asserted at common-law, but 

the statute. The statute of Anne was passed in 1710, © © 
‘“ But there is another view still more conclusive. ~~ 
“ In the eighth section of the first article of the Consti 

tion of the United States it is declared that Congress si 

have power ‘to promote the s of science and ust 

arts by securing, for limited times, to authors anenaal inven 


the exclusive right to their etd ce | 

eries.’ And in pursuance of wer thus delegated Go 

gress the act of the thirtieth of May, 1790. ‘a 
some discussion the court proceeds: 


x then, by this act, instead of ne one 


be the clear import of the law, connected with the c mn 

stances under which it was enacted. a 
“From these considerations it would seem that if t : 

pew tecntanes, & ae : 


mon law on the subject ray that 
able to or influence the co tights —— in the 

It is true, as opposing counsel remark, that by 
nance of 1787 the common law was declared the fs 
the Northwest Territory. But it has been 
determined by the courts of Ohio, that adopt t 
ciples of the common law as the rules decision, # 
only as those princi are adapted to our ct 
state of society, and form of government. 


Lindsley ve. Coats, t Ohio Rep., 243, 245- 
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such law as much as a statute. Members of the legi 
are paid by the State; they declare what the ae 

but when declared by statute it is no more, and ! 
and effect in no different way, the law of 


5 


such law be declared by the Su me Court. 
erage: Baer itises tn of which 
which authorizes or a authorize a 
laws of the State or of the fhe 
rs ae yright, 

v t reporter secure a cop 
wee of the State, for each re the 


commissioners of public pri — 

Sec. 436 R. S. of Ohio. yright of 
SLE 
work j including the syllabus 
the case, as well as the opinion. It includes at most 
the work of the is 


oS eee 
ci y 
had required the 

requi reporter to secure a 
ions of the courts, it would contravene 
letter of the Ohio bill of rights, which ordains 
. shall be open,” etc. (Art. I, sec. 16. 
opinions of the courts can be copyrighted, soalso 


proceeding in the cases in 
are rendered. It seems to be uni 


cout, a the proceedings of Juda cow 


oe tee ae See aS 
time are prom accessi open to thé: 
public. The laws Sea 


every one rely — age en Fs or ¢ 
by the courts. The the court of a Stat 
in interpreting the as en cestclp-gaeal the law. Supe 
pose, for instance, a question arises of common law. a 
decision of the courts upon such a point are the only at 
tic or record evidence of the law, which every one is b 
to know to the same extent as iit were prescribed by #6 
ute. ee ee ee that 
ivate party, as a publishing house, could have a 
nopoly which would prevent the Se ee 
laws which they are bound to know and obey, and 
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1 the law the ordinary and common channels to 
| _ which the public resort for such information. And yet such 
- roe as this is involved in sustaining the position 

’ by the Appellants. In the language of one of the dis- 
4 ee eee tee part in the discussicn of the case 
. heaton vs. Peters, 8 Peters, 653: “The law cannot and 
to be made the prisoner or the slave of any indi- 


; to the citizen of which he 


) . struct the full and free dissemination and promulgation of 
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the court consist of the 


of the law to the cause. 
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wit fe reeely, 


decided. It is not correct to say that the 


the law from the formal j 
record the 
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E |: ss oe decides the case ; but that often furnishes little insight into 
y |-"'the questions considered and determinel. The opinions, at 
& = those of the highest tribunal, are always considered 
- | as official interpretations of law, both statute and commun, 
~ |): and as such binding on all citizens. The same ent 
which supports the State’s claim of property in judicial 
}. Opinions, supports that of property in statutes. The State 
| Sead and therefore owns the product of their 
e same is true as to legislators.” 


Per Baewer, J., Bante ve. West Publishing Co., 27 Fed. — §0, $7- 


poeeema purchase of the vol- 
contractors who alone are authorized 
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¥ 


/ decides the case — renting oo insight into 
3. the questions consi determine opinions, at 
least those of the highest tribunal, are always considered 


, shall contain them ; indeed, if a legal 
from them, it would infringe the legal 
publish them. 


P mT oe ae ‘en = ger ‘ oe 7 ee we 
_—" - — bo =. =a) SE ee iL. a eee eS, ty a bes a, we fh Lies 
: . ee i i % me ~~ ae. . a are : ee Ss ea ee 72 4 Pe, ree Pe < mare rs a Pe F gl e's mee é i” 
Pa > aban gafs Gatien Phe ae ait 
. ‘ - . - amie - “ . e . 
% te ; ae a, 5 Pz F Y Ff . : ’ 

_ ' “ > ee ee be - 2 At 2 Re . tere 
Bee Ls ® © : Ke *~ S ae tee 


recollected that « 
question first came before 

5 h in England as to the right to 
‘fer eerary ’ it existed at common law, independ- 
ment of the statute’ of Anne; and this ruling was reversed 
omy: the House of Lords, that court holding the right existed 

paly by virtue of the statute; and that this opinion of 


“The mere j ene, reg, onan sarap 


= 


a a eee 

of « rad 

& > 

— tt” ‘go Banks BroTHERSs VS. MANCHESTER. 


“ale : 

s. || ‘tons. The more important and. satisfactory reason is that 
- |{° ° these opinions are, from their very nature, not the subject of 
> || * copyright under our American system, or under the national 
BS eis ight law. The object of the general goverment, as ex- 
“a he in the Constitution, is to “ promote,” as a measure 
‘. of public policy, “the progress of science and the useful arts, 
| 1 ~ by securing to authors an exclusive right of publication for 
E || a limited time; ” but the decisions of the courts cannot be 
P|)» said to be promoted, or intended to be promoted, by this 
By and the legislation in pursuance of it. Such de- 
~ || cisions are written and promulgated under the compulsion 
: 11+ and obligation of official duty, and would be so written and 
Pai ae erage agg without any copyright law. They are, there- 
{7 fore, not within the object of the constitutional provision 
b 11 mor the copyright law. An incidental but —— ele- 
; 14: ment of the decisions of courts is their publicity, while the 
' }}> prominent element of a copyright is its exclusiveness. 

a8 In Nash vs. Lathrop, 143° 

- ft _ 8 The public has the right of free access to the opinions 
| jy Of the justices of the Supreme Judicial Court after they are 
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" Py 
ad 


. the reat. en ap and failed to it 
e subject of the copyright was com hi MM 
bill would be demurrable, because it did ete that .he 
was the author of the subject-matter of the TY § 
they said he must, by his own intellectual labor applied ¢ 
the materials of his composition, produce an arrangement og? 
compilation new in itself; and that the rules in actions at law; 
and in suits in equity are the same upon this me 9g ae 
In State of Connecticut vs. Gould, 34 Fed. Rep., 31g, 
WALLACE, J., says: “The opinion has das expres 
several adjudications, by judges whose ions are ent led 
to the highest respect, that the judicial decisions of the 
courts are wet the subject of copyright, but should be tes 
garded as public property, to be freel blished by any? 
one who may choose to publish them. view has bees 
taken upon considerations of public policy which, it is eal 
demand, in a country where.every person is presumed esi 
required to know the law, that fullest and earliest op 
portunity of access to the expositions of the judicial tribunal 
should be afforded to all.” ; 


vs. Banks, 53 Conn., 415) i 
| plication for 8 ao to 


‘fences to private 
subject ofsach proceedings”, 
vs. Wright, 8T. R., 
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neral advantage to the country in having these ps 
fags made public more than counterbalances the ir 


CAMPBELL, ne in vs. Lary, E. 
“The benefit produce is great ——— 
evil that arises from them is rare and incidental.” 

ELLENBOROUGH in Hex vs. Fisher, 2 Camp., 563, mi 


II. 


If copyright can be taken out upon a 
published under the Ohio statute, the 
ume does not interfere with the right of any 0 | 
hs So epdaines 32s ene ee ae , 
the reporter: that is to say. Speer table of 


Nash ve. Lathrop, 142 Mass., 29, cited ante; 
Little ve. Gould, 2 Bilatchf., 165, 363; 
Davidson ve. Wheelock, 27 Fed. Rep., 43; 
Chase ve. Santora, 4 CHE, 306; 

Banks ve. West Publishing Co., 27 Fed. Rep., 90; 
Myers ve. Callaghan, 5 Fed. Rep. 726; (s.¢.) 10 Bles., 199; 
Myers ve. Callaghan, 30 Fed. Rep., 44!- 
Oe eee 
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- In State of Connecticut vs.: Gould, supra, it was held 
_ that the act of the General Assembly of the State of Con- 
: ". necticut of March 22, 1888, directing the reporter to publish 
* the decisions of the Supreme Court of Errors, and copyright 
the volumes, does not prohibit any one else from publishing 
the opinions separately or collectively, but restricts the ex- 
- clusive right of publication to the Reports compiled and 
edited by the reporter. Watwacs, J., said: “The act of 
the General Assembly of the State of necticut (a ag 
March 22, 1888) creating the office of reporter of the j 
- dicial decisions of the Supreme Court of Errors, fixing is 
oneal and directing those decisions to be published in vol- 
‘umes under the supervision of the comptroller, and the sev- 
- eral volumes copyrighted for the benefit of the people of the 
a). - State, does not forbid expressly or by implication the publi- 
‘iit. cation of the opinions of the court, separately or collectively, 
23 by any person who chooses to use them, but by reasonab e 
tii}. Construction restricts the exclusive right of publication to 
4 Ee Ter Reports compiled and edited by the officer who is to re- 
|  Ceive a salary for the work. The statute undoubtedly con- 
‘i that the reports which are to be published will be 
for publication in the usual and convenient form of 
w reports, containing an index and appropriate syllads ac- 
ex the opinions, which, as the work of the reporter, 
be the unquestioned and familiar subject of copynght. 
-, If it had been the object of the statute to prevent the publi- 
© cation of the judicial decisions of the court, or to 


; er the mode of mcept ia the dh them, so that they should have no 
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blic hich, it is i 
Le ta 


Li 


" Cop. 
volume. > sabe 
| vs. Publishing Co., Id. 50; Banks vs. ere 
Fed. Rep., 143; Nash vs. Lathrop, 142 Mase, 29) SS 
Rep., 559: ona gp ei a 53 cen? 

[p is relied complainant. _ 
n ubtedly ) asserts the of th 


~ seca that ee diese 

ae © right. The observations 6 e 
this point, however, were unnecessary to the decision 4 ‘this: 
case before the court, which was whether a maamuiaay 
should be tod to compel: Ge cep ee ) 
of the opinions which he was hess 
the writ would 
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F lit  the-acts of the legislature of the State of Minnesota above 
ic teferred to? Clearly, to » print, publish, and sell the General 
-* Statutes of the State of Minnesota, as edited and p 


> (ij. » by the commissioner named by the legislature, containing 
= i bis- head and marginal notes, and his references. They ob- 
= tit tained no exclusive rights to print and publish and sell the 
; i: laws of the State of Minnesota, or any number of legislative 
| The materials for such publication are open to the 
They are public pam subject to the inspection 
one, under such rules and regulations as will se- 
preservation. They may be digested or com- 
any one, and it is true such compilation may be so 
as to entitle the author to a copyright on account 
skill. and judgment displayed in the combination and 
5. anaylisis; but such compiler could obtain no copyright for the 
+ publication of the laws only; neither could the legislature 
= onfer,any such exclusive privilege upon him. 
ic... “Am examination of the book and pamphlet published by 
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=. ‘the defendants shows that they neither contain, nor purport to, 
any of the marginal notes or references contemplated by the 

== acts of the legislature, and no materials which would be em- 
f<.-~raced in the book to be published by complainants under 
==) the supervision of the commissioner, with the exception of 
- tne laws of the State.- In my opinion, therefore, upon the 
=; facts set forth in the bill, the complainants are not entitled 
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} ET he case of Lsttle vs. Gould, 2 Blatchf., 362, is cited by 
Opposing counsel. The plaintiffs in that case claimed to be the 
| of the third volume of Com- 
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- country or State, and the decisions of the courts ant 


copyrighted. - 
. fore, even though it were determined that the State 


- contract which calls only for tle copyright of such 


Baxxs Barorngrs vs. MANCHESTER. 


of law he had assigned to the Secretary of State his ; 
torship, and the assignee was entitled Oy ee fe 
take out the c ye And, even in this case, the ¢ 2 of 
Wheaton vs. was recognised, to the effect that ¢ 

copyright did not embrace the written opinions ot the j iges, 
as they were regarded as having become the rf 4 
the public, and therefore were not the subject of cor | 

When i it is remembered that it is the policy of the lay 
that all matters of public interest—such as statutes S 


the unwritten law of the land—should be freely open to t 
inspection, use and examination of the entire * 
speedily, conveniently, and cheaply as possible; and that 7 by 
copyright law is alone designed to e the - 
of science and the useful arts,--it would be a hard rule, 
one opposed to the policy of the law, that would e: 
meaning of such a contract'as that under which a 
claim so far as a it would prohibit the publications o 
opinions of the ie go Court long before they had t 
could be incl the volume of reports, which b 
terms of the Ohio statute is alone to be 


er <2 
i>. 


the c 


copyright the volume-of bine 


product of the labor of the judges 


judges and of 


should not be enlarged by s0 as to include ¢ 
opinions themselves, or to prohibit their publication cm 
information of the public when 


that 


» of the Revised Statutes of D 
the contract under which the a 


ance’ of 


Banks BroTuHers vs. MANCHESTER. 


| . was made, does not provide that the contractor shall have, 
= jm absolutely, the sole and exclusive right to print and publish 
it. the volumes of reports which he contracts to publish; but 
A ” the provision is “that such contractor shall have the sole and 

exclusive right to publish such reports, so far as the State 

can confer the same, during the period of the contract.” 
| The use of the words “so far as the State can confer the 

same,” is significant, especially when taken in connection 
1a © with the provision in section 436 that “the reporter shall 
4 Es secure a copyright for the use of the State for each volume 
_ >. \Of the reports so published.” The object, I submit, was to 
13 * confer upon the. contractor only’ whatever right the State 


i ‘may secure by copyright upon the work of the re 
The 4 is directed to copyright the volume which 


Seiaitteaiead Gems betel ofeciinedh; which 
‘farnished to uns, tn overall of the cases I have 


RICHARD A. HARRISON. 


Okbdo, Oct. 15, 2888. 
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‘The legislation of the State on the subject has been for 
express purpose of securing by the best means the 
possible circulation of the law of tlie land, both as 
= by the Legislature, and as expounded and declared 
y the Judiciary. The statutes and decisions are of very 
Serent character, and require different methods of promul- 
So the State has adopted entirely different methods 
= to cach, The law as to publishing and circulating the 

is prescribed in sections 67 to 76 inclusive, of the 
d-Statutes of Ohio. In these sections no copyright 
ib provided for, and for the obvious reason that it would not 
‘to promote their wide or general circulation. | 
ee 
od by the Legislature. We cannot accept this declara- 
m as conclusive. The proposition is by no means clear 
= certain ‘but that question need not be here discussed or 
od. It is clear, and will be conceded, that if by 
of copyright in the State the statutory law could be 
fe widely circulated and more generally brought to the 
ge of the people of the State, it would not be 
but would be jin | 


with a sound public 


Mh 
Sane 58 * * 4 


a 


Ein)» The p argument of public policy is the only one made 
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- concerning the use of public property, is { aah detad 
inable by the Ciiiaataiie, anid iii ts a ‘4 
department of State government. 
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The apprehensions of counsel as to the evil. 

eS which would result if copyright is permitted ca 

the State, are groundless. It is a right which. 

be exercised by the veduntary action of the State. It reg 

a joint resolution of both branches of the Legislature tei 

this right into action, when the contgact is made by the: 

= - retary of State under Section 437 of the Revised 

If it is a dangerous power, the Legislature of the Sta 

complete control over it, and may leave it dormant, 4 | 

at any time change the law so as to make its 
possible. 

The law has been in force sixteen years, and the Ia 
lature has eight tines by Joint resolution: decd 
: ‘Secretary of State to make contracts in pursuance ¢ 
provisions. No baneful effects have followed frosn’ 

contracts made under the sanction and by the d 

the Legislature. The Uberty of the press hen it 
- destroyed, nor has the safety of the State been en 
‘It was not until Mr. Manchester came to think € 
could make money for himself by pirating the 2 
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SUPREME COURT OF THE UNITED STATES. 


f property of the State that the danger of copyright in the 
: ~ State was discovered. ; 
Nor can this right be exercised except in the manner 
& >: determined upon and fixed by the State. The Secretary of 
j ~ eens authorized by joint resolution, determines the i 
kind of contract which will best serve the interests of the 
£fhuee and its citisens, and then sdverties to the world for net 
bidders. to fulfill the terms of that contract. These bidders 
Be ce sethtng wo ao ence tt pris. The conditions are 
"ail determined by the State, and when it is proposed by the | 
B=, State to give to the successful bidder “the sole and exclusive | 
—_ eeeadaaten eal it is in order to secure the : 
Se nenenlapees aAAE ti, hn Shane end ts cht 


a 


a 


* 
” 


"Phe duty of preparing and fixing the terms upon which q 

e State will receive bids for the publication of the opinions 

of the Supreme Court, when authorised by resolution of the a 
ture, is placed by law upon the Secretary of State. i 
Si be sot en remem in Sk Oe fee 
er presumption cen obtain, This ofcer of the people ~ 


‘ 


ung. set toil tease» sa 
power or right in their interest. 


An examination of the record shows that every pees 
tion has been taken by the law and by the terme c is 
contract, and the manner of procuring it, to . 
interest of the people. All the evils which « 


suggested as possible have been carefully provided 9 
(See pages 2, 3 and 4 of Record.) 

As we have seen, the Secretary of State can only of 
tise for bids or enter into a contract for publ 
reports, when duly authorized by resolution of the 4 
ture. The resolution by which the Secretary of Stage ¥§ 
authorized to make this contract required that it : - 
made with the lowest responsible bidder, after first gj 
public notice to bidders for four wocks in the new 
This is the manner in which all contraéts for public p 
are made. The: siquisoment of. the: Camaianalil 

State (Sec. 2, Art. 15) is that public printing shall be lef 
contraét to the lowest responsible bidder. ‘The Record 
cites (pages 2 aud 3) that the requirements of the re 
of the Legislature, and of the Constitution of the 
were complied with in awarding this contract. 
ste cena poalins fr 


* Ot 


“ | SUPREME COURT OF THE UNITED STATES. 
a “with expedition and promptness,” and the advance 
RY sheets are to be “ immediately delivered” to the Secretary 
of State for distribution. The whole policy of the State is, 
¥ and hes been, to promulgate in the best and widest possible 
q manner the knowledge of the law of the land as expounded - 
e* and declared by its judicial department. The State has 
f undertaken this responsibility in order that there should be 
> no failure to have the expositions of the law as made by the 
E- “Supreme Court placed within the easy reach of all its 
a The State has provided by law that certain opinions of. 
2 its Supreme Court shall be reported, and has made it the 
| Ss duty of the court-to prepare‘them for that purpose, and has 
¥ provided for a reporter to superintend their publication. 
~ ‘The power to direct and require that the court shall pre- 
: x >spare its opinions for publication, implies power over them 
~ they are so prepared. It would seem conclusive that 
cc if the State can require its court to reduce its decisions to 

writing and deliver the manuscripts to an officer of the 
Beste to'be published under contract made, or to be made, 
py ee State, it has as much control over them, and proprie- 
> in them, as it can have in any form of property, and 


i 1 may protect its rights by copyright if need be. 
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would be to “ absolutely suppress the 3 

in law journals and daily papers.” 
There has been no such result in the si 

at all times and without objecti he 

by them of public interest. But there ie:a wide 

f between publishing an occasional opinion as a mat 

: news in a newspaper, and publishing a series or vol 

opinions in permanent form, for sale as such. | 


Mr. Manchester was not publishing the cpnioas 
¢ matter of news, but was selling them as a means of pi 
gain. He alone was to be benefited. It is aquest 
class of publications that the law was intended to give a 
tection, and no wider application of it has been ft 
made. 
Nor has the “practical effect” been to 


‘a publication of the opinions in the law journals. The tte 
in this case shows that the opinions wert being | vied | 

pirated. 

the only law journals of large circulation in the & 


issuing the opinioris each week in the form of a 


Ms : 
— cv * 
sae 
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, ‘a 
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poe aap 
regular publication, and this without extra cost to 
subscribers. The public had never before been so 
in that respect ; nor had the opinions ever been 
‘widely circulated in advance of the regular volumes. 
ee en eect theipeliny which has heen ntepted 
y. the State for the promulgation of the opinions of its 
: ‘Court has been the opposite of that supposed by 


5 tt is claimed that by Sec. 4952, Revised Statutes of the 
a ed. rd States, a State §s expressly excluded from procuring 
ppytigt t; and further, that the exclusive right conferred 
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United States os. The 
Wash. C..C., 70-73. 
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I capable of possessing and acquiring rights, and of con- 
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A State has thie same rights to acquire and hold prop- 
Piles ato tga ck ac 0 acpaiation ro 
person. It may maintain these property rights by 

in the courts, the same as a citizen. These rights 
Suberent.in the organization of a State 


#f a State under our laws is held to stand in the same 
ou to all other forms of property as a corporation or an 
why should there be an exception as to copy- 
ue? There ase no words of exclusion in the statute as to 
a A te emia 
i Sts meaning will include any “proprietor of any 
jet s it be a corporation, or a State, or i private 
: a ‘Phat's Beate or corporation may be the “ proprietor” 
, / ky oF of em original manuscript or paper, will nut be 


‘were purchased for the pub- 
thd ad deemed it to'be for the public * 
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As we said in our former brief, the 1 
Ohio, whatever may be the case with « 


held, that the principles of the common 2 
by vistue of the Ordinance of 1787.. \ 


it heve been no such inquixy if the case had 
br there never bas béen « question but that 


ire bye fe pepe 


$63, and that quoted from the case of 
os. Keary, 3 Ohio State, page 205, do not 


REVISED STATUTES OF Onto: 
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“REPORTER AND REFORTS.” 


Section 426. The court shall appoint a 
such term as it deems advisable, not ° 
and before entering upon ‘the discharge of | 

‘ shall give bond to the state, with suseties: 

chief justice, in the sum of five thousand 

ditioned for the faithiul discharge of his duties; @ 
¥ with said approval, and his cath of office indoun 

shall be fled with the secretary of state. 
- we coust, attend its sessions and consultations, 


ae Sac. 428. The coust shall cause to be 

as much brevity as practicable, each of its 

] made in disposing of a motion or otherwise, 

. ee or modifies any thesetofese unsetticd, ox new ani til 
question of law in this state, or that 

statute of ambiguous os doubtful ienpest,. 

ether of ies decistons as ase deemed of public ia 

importance. 


pd pessned, and deliver She same, in manusrsigt, to 
of public printing ox other officer having 
prof the state printing, and take his receipt thesefor, 
 meccigt shall be Sled im the clerk's ofice, with the 
im the case; but no argument of counsel shall 
with such report, other than a brief of the 
and authorities cited, and relied upon by coun- 
ss eapecially ordered by the coust. 

E430. When the supervisor, or other officer, receives 
manuscript reports to make a form of sixteen 
sinted matter of the size and kind herein required, 


ee supervisor or other officer, to be by him 
to the order of the reporter. | 


copies, the supervisor, or 


court, judges of the supreme court 
Sea Saomgiheinass ama 
|, desks of the courts af common pleas, 
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till a fall volume is sm printed, and chal 
same to be bound as heseimalter provided. 
Sec. 432- The reposts shall be printed on : 
and bound im law-leather, im style not inferior tow _ 
one, Ohio state reports, and shall be im form and 2 _ 
of cecution stern Geamntns and each volume - 
the year ending on the first day of April imme 
ceding the publication of such volume, and such o 
tofore decided as the court directs; and the court 
sake of uniformity in the size of the volumes, or for 
cause, direct a volume to be closed on a different . 
issuance thereof with a less or greater number of c . an 
each volume shall contain an index and table of casesi 
to those in volume one, which the reporter shall jim 
and furnish to the supervisor, or other officer, to = 
delivered, and distributed, as aforesaid, in time so = 
delay the publication of such volume. : f 
SEC. 433- When the printing of any volume i 
pleted, as aforesaid, the supervisor, or other ne 
cause the copies thereof not distributed, to be ene 
ing to law, and shall deliver the same so bound to th 
retary of state, together with the statement ‘of the: 
cost to the state of: publication per volume; and ¢ 
tary shall forthwith send by mail to the several cle 
court of common ‘pleas in the state such | 
per volume, with ten per centum added thereto;. 
upon, othe receipt in money of the price; with 
centum added per volume, accompanied with a ¢ 


be and delivered’ without costs of any. such clerk, 
iF sr ashi abiibheny evidence’ that:dedh aapy of 

thus sent for is for the actual use of some person 

citizen of this state, the secretary shall pay such 

a etie name and forward such copy or — 
ok ecclesia in til | 
feof; but no more copies shall be sold in any county than 
abe sent thereto were the whole edition distributed 
the several counties according to their population, 


* @e x 
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.434- After receiving the number of copies of the 

‘of such report necessary for the distribution 

ad by lew, and a suffitiency in addition to supply 

demand for actual use in this state, the residue 

Rt be disposed ‘of in such manner, by way of eae 

for works on law and equity for the use of .. _ 

sonst libeary, or otherwise, as the supreme 

ee en ay seein ene but the 

} amthosize the sale of any volume for less than 

thereof, with ten per centum added; and no 

frat edition of any such report shall be sold, 

etm this state, to any citizen. thereof, for een 
cost price, with twenty per centum added; 

ma violating this provision is guilty of 2 mis 

i om comviction thereof shall be fined in any 

jen then ten nor more than one hundred dollars.. 

“vere eelidaaabana el tm 

me ‘end place, in the same manner and under 
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execution to volume one Ohio state 
ing herein required shall likewise be f 
commissioners; bat they shall cane the tain 
the binding department of the deaf and dumb a 
im their judgment, that be practicable. 

Sec. 436. The reporter shall secure ac 
the use of the state, for each volume of the’ 
lished ; and he shall receive such com; 
viees, ast ennentien siete tastes 


owe 


material and to print and bind in the . 
and with the expedition provided in this he 
number of copies of each volume of #1 
the state with three hundred and fifty 
of the citizens of this state, at a cost not 


tary promptly with the requisite number of a 


such reports, as herein provided, for d 
said, and the price per volume of reports to ai 


swith the secretary, for a. period of twenty years; but 
g im this chapter shall prevent the person or firm so © 
[ with the secretary, from doing or causing the 
done outside of the state of Ohio; and such persca 
contracting shall enter into bonds to the state, 


thereof, on demand, at a cost named in such 
@ for fernishing of such advance sheets for dis- 
) aforesaid. o sufficiency in addition to vupply 
je demand for actual‘use in this state, the residue 
‘be @isposed of im such manner, by way of 
_ pain on law and equity for the use of .. 
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i shia cts shall wot exer the som samedi the 
% with the secretary, for a period of twenty years; but 
y im this chapter shall prevent the person or firm so 
with the secretary, from doing or causing the 
i: to: be done outside of the state of Ohio; and such person 
so contracting shall enter into bonds to the state, 
at least three good and sufficient sureties, residents of 
eee on Snveteation of the gueenner, in the sum of 
£ 4 dollars, conditioned for the printing and bind- 
me fe provided in this chapter, of such reports forthe state, 
ip aitioene thereot, on demand, at a cost named in such 
sed st, and for furnishing of such advance sheets for dis- 
, as aforesaid. 4 sufficiency in addition to supply 
demand for actual use in this state, the residue 
ial) be disposed of in such manner, by way of 

; for works on law and equity for the use of .. 
> law library, or otherwise, as the supreme 
the general assembly by resolution directs; but the 
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show a cause of action. I am therefore of 
opinion that it is bad, and that we must 
give judgment on this point of law for the 
defendant company with costs. 
Judgment for defendant. 
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The conclusion of law, vis: “That the claimant is ea- 
titled to recover the sum of one thousand dollars,” is based 
“upon the authority of Baher’s Ouse (23 C. Cis. B).” 

Baker's Case hes been reviewed by this court (125 U. 
S. R., 646). 

A different question is presented in the case at bar. 

Baker was appointed a midshipman in the Navy on the 
30th of September, 1867, by a form of which 


stated that he was “ appuinted to the grade of midshipman 
in the United States Navy.” By section 13 of the act of 
July 23, 1870 (ch. 296, 16 Stat., 334), it wee provided . 
that “the students at the Naval Academy shell hereafter 
be styled cadet midshipmen,” and that “ when cadet mid- 


after completing his academic course at Annapolis, was, 


en the 14th of July, 1872, promoted to the rank of en- 


sign. The question at issue was whether he was entitled 
to be credited under the provisions of the act of March 
3, 1888 (28 Stat., 473), with the period of his pupilege at 
the | | 
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All military service, whether rendered in the regular or 
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ular vie gates ty eae ee merit. In this 
view a clense was in the naval apprepeia- 
tion act of 1883 (23 Stat., 287) to the effect that— 
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A question .arore in the application of the law, in the- 
cases presented, as to the manner in which sud service 
should be credited. This was deGned in the act of 1883. 
(cupra) to be “in the Sete a ne 
held by such officer since last entering the service. 
In so giving credits, it was found that in very many 
instances irregular and non-continuous service had an ad- 
vantage over continuous and regular service in the Navy.. 
Thé claim was thereupon made by officers of the Navy ia. 


efit of the act of 1883. The claim so made was dicallowed 
prior to judicial determination, by reason of the large 
amount involved, and because it was claimed in behalf of 
the Government that, both by the purpose of the act aad 
by a fair interpretation of the words used, continuous 
service was excluded from its benefits; that if | 
was done, the remedy was ia Congress and not in the 
courts. This court decided the question adversely to the 
mo ee 
1 Resi | 
It is decided in that case that if the first entry into the 


service was the last entry, then all officers who have en- 
tered the service are entitled to the benefit of the act of 
1883, supra. 

Tole now lined by appellee that » peopl on entering 
the Naval Academy, thereby enters the naval service, and 
fs entitled to be credited, under the provisions of said act, 
' with the time of his academic course. It isdenied by the 
ee 


Paine ts crest tet teremiog n gest 
of the naval establichment is an entry into the service, 
it is claimed that the period of pupilage is not “ actual 
services” within the meaning of said act. 
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The act of 1883, supra, is for the benefit of officers for 


‘ “actual service” as officers or enlisted men; a student 


serves as neither; he is preparing himeeif to serve. He 
does not render service to, be is the recipient of favors 
from, the Government. If he is found worthy ia charac- 
oor ant A ee 
service, dependent on his graduating merit. ’ 

If an undergraduate should be regarded as technically 
an officer, he is an officer without command or righttoe © 
command. Like a law student in a moot court, he deale 
in hypothetical not actualeases. That thestadent receives 
$600 a year does not in any way indicate that sum is ia 
payment for service rendered. It is in fact an allowance 
made for his support in his preparation for servies to be 
rendered. Itiss 

Ts does not follow that because the stedent holds. his 
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This ie not a parallel case with that of Uniled Males va. 
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a military cadet at West Point. 
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U. &, 646.) It was signed by the Secretary of the Navy, 
by direction of the President, and the only difference 
‘between the two forms was that the one used before the 
ee Seeeel Be wends appointed to the grade 
- Tichae cade “eceues while the 
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On the ik tah ie ceeilen in this case was 


appointed a Midshipman, and on the 15th of November, 
"4881, was promoted to the grade of Ensign. The latter 
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that Act. Tho nly, gunthinn agaimcae macaenen 
case must be whether such service was performed “ as. an 
officer or enlisted man” within the meaning of the Act 
of 1883. If so, it must, under the provisions of that Act, 
be credited to appelice in his grade of Ensign, and the 
decision.below must be affirmed. 

It would seem that the only possible ground of distine- 
tion in point of law between this case and that of Baker: 
Lies in the fact, neticed in the dpinien im 195 U.5, Sat © 
section ane of the Act of July 16th, 1862, (12 Stete,, 688,” 
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Midshipmen ($500), and section 1558 provides that the 
pay prescribed in the two preceding sections shall be the 
sole compensation of the “officers ” therein named. 

Moreover, in United States v. Hendee, the court, in 
construing this statute of 1883, said : 

“We think the words ‘officers or enlisted men in the 
-regular or volunteer arm or navy or both,’ were intended 
to include all men y in service in the army or 
navy, and that the expression ‘ officers or enlisted men’ 
is not to be construed distributively as requiring that a 
person should be an enlisted man, or an officer nominated 
Des om et A icomnenamedgd by the head of a de- 
_— bat it was meant to include all men in 
service by enlistment or regular appointment in 
the army or navy.” 


This language would include all] persons “in the: land 
and naval forces” who, under the Constitution, may be 
tried by court-martial. By special Act of June 23, 1874, 
(18 State., 208,) Congress has prescribed such trial for 
certain offences committed by Cadet-Midshipmen. If the 
Government’s contention here be correct, this act is 
unconstitutional. 7 

The decision below should be affirmed. 

Joux Pau. Joxus, 
Ros’t B. Lixes, 


For Appellee. 
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225 Memorandum of Asseciation of the Oredit Company, Limited. 
from = lst. The nameof thecompany ia “The Uredit. | 
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Resolution Passed on the 6th Novem- 
and Confirmed on the 2iat November, 


1876, of the Oredit Company, Limited. 


FREDERICK HERITAGE, 
Solicitor, 
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Edward Warner, 
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(6.) Executing or assenting to deeds of : 
i a ccmpentiea or inepectorship and sll other 
documents relative to the recovery or compromise 
of any claims or liabilities without bankruptey, 
and exercising all rights of the company relative 
to such matters. 
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Remuneration of Directors. 


62. The directors (exclusive of an managing 
director) shall be paid, out of the funds of the 
company, as a remuneration for their services, a 
sum of £1,750 per annam, subject to increase or 
reduction as the general meetings shall from time 
to time determine, to be divided them 
in such proportion as they may agree amongst 
themselves. _ : 
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cates entitling the bearer to such shares, shall be 
distributed by allotment or transfer among the 
holders of or the persons entitled to the “B” 
shares in the company in exchange for the same, 
share for share, but only on payment of all calls 
in arrear on the respective shares in the company 
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Registered 10627, 11 Dec., 1876. 
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without any charge being made by the old company to the new 
meen in repect there, exoept only actaal disbursements 

261 inca or = in ieee with — realization, includ-. 
ing therein a fair proportion (not exceeding £500 per anoum 

of the salaries of the officials and clerks of the old company 

therein. 

- 6. Ifsuch a number of the shareholders in the old company shall 

dissent from the transfer hereby agreed to be made as to render it, 

in the opinion of the directors for the time being of the old com- 

pany, undesirable to proceed with the same, they may, at any time 

_ within fourteen days of the date hereof, by notice in writing, left at 

the registered office of the new company, absolutely rescind this 
t. 


agreemen : 

7. The new company shall, out of the assets agreed to be trans- 
ferred, bear and pay all sums of money a charged upon 
and pérform all engagements entered into solely with respect to the 
same assets, including any payments to sha ders in respect of 
their interests in the same and the cost of ascertaining such inter- 
ests, and shall indemnify the old company in respect thereof, but so as 
not to undertake any liability beyond such moneys as shall come to 
their hands by realization of the assets agreed to be transferred. 

8. The old company shall from time to time, at the request of the 
new company, allot to the new company or as it may direct, for cash, 
at par, such number of ordinary shares in the old company, to rank 
equally with the said “A” shares, as the new company may require, 
and shall, if necessary for that pu increase the capital 
old company by the issue of new shares: Provided, always, That 
the old company shall not be required to allot such shares for any 
amount exceeding the actual net proceeds for the time being realized 
ear nape See the assets transferred to that company 


under this agreemen 
9. The new ny mpd shall enter into a deed of covenant with the 
ald company and its creditors for payment, out of the assets hereby 
agreed to be transferred, of all debts outstanding at the date of this 
agreement, and which the old company shall fail to pay, but so that 
new company shall incur under such covenant no liability be- 
youd the net proceeds a er ee ae eee 
be entitled to be indemuified by the old company in reapect of any 
D com D an 
¢ made under the same covenant.” J 
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Tus ScHEpu.e. 
Surplus Asseis Transferred to the New Company. 


d. 
Securiti ledger No. 2, June 30th , 
rities, as securit o. 2, June , 
1876.... vba pat cietiiienireidiiilitiiinainensirertante 173,478 17 8 
The General oy of Canals and Public Works 
and Irrigation pany of France...........-- 87,785 13 2 
Imperial Land Company of Mareeilles............ 260,000 0 0 
Santiago and Carril railway ..................--- 198,150 19 4 


| £772,391 56 11 
263 reed:] Limited company. Incorporated 16th August 
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1 Memorandum and articles of association, as. 
special resolution on the 3ist July, 1872, and confirmed 


ia) resolution passed 
on the 2ist November, 


on the 6th November, 1876, and confi 
1876, of the Credit Company, Limited. 


264 E. 


At an extraordinary general meeting of the Credit Foncier of 
land, Limited, held on Tuesday, 2ist November, 1876, Sir l 
Bladon, K.C.S. I., in the chair, it was resolved— 

“That the name of the company shall be altered from ‘ The Credit 
Foncier of England, Limited’ to ‘The Credit Company, Limited,’ 
and that the memorandum of association of the company.be and is 
hereby modified accordingly.” 


265 J, Charles J Watts, blic, of the city of London’ 
duly admitted and over do hare Y 

paper ma A, hereunto annexed, 

1 Parliament of the United Ki 


80 
jodlestase and theseset, 
In witness whereof I have hereunto set my hand and seal of office, 
at London, this sixteenth day of October, one thousand eight hun- 
dred and eighty-two. 

In testimonium veriiatis. 
(szat.} C. J. WATTS, Not. Pub. 


ConsuLats GENERAL OF THE 
Unirep Sratzs oF America For Great 


Bairaix aXND IRELAND at LONDON. 
I, Edwin A. Merritt, consul 
at London, England, 


general of the United States of America 
hereby make known and certify to all whom 


ne cae ee x +2 oe Fe ioe + 2 
ba Wis a a * 7 * oe il a s + cd * 
« bee Aepiig es Oo Oe oe» 
= . 7 % “ a _ to a _ s » ¢ 
i ¢ awe oe &. Sa. 
e *. * 


glint “os es 
{. io oe i ote ge ‘ 
Shy : 


We 2 , 
ee ge 


vO . 
4 ary ‘* ‘ al Be 
* + abe tote cd xg 


é J Pg . .* 3 .: Se ae 
* “ ae ied mete . P, hy ee By PR A “se . 
Pe eer ee eae Re, CGM ow oo He a Le i 
S ee ‘- were iat rs ‘i * gen sis Sy : f ¥ PA go 
o~ . : 
-: We enEptr compawy (LiutTzp) vs. 
: 


| it may concern that Charles Joseph Watts, who hath 
266 the annexed certificate, is a notary public duly admitted and 

sworn ng in the city of London aforesaid, and that 
to all acts by him so done full faith and credit are and ought to be 
given in judicature and thereout. 

In testimony whereof I have hereunto set my hand and affixed 
my seal of office, at London aforesaid, this 16th day of October, in 
the year of our Lord one thousand eight bundred and —v 
* [ema] _ E. A. MERRITT, 

Consul General. 
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[Coat of arms of England.] 
Anno Vicesimo Quinto & Vicesimo Sexto. 
Victories Regine. 


“Cap. LXXXIX. 
An act for the incorporation, lation, and winding up of tradi 
companies and other associations (7th August, 1862). 7 


Whereas it is expedient that the laws relating to the incorpora- 
tion, , and winding up of trading companies and other 
should be consolidated and smnended : be it therefore 

‘s 


time at whi | 


the purposes of this act a company that 

business of insurance in common 
ny other business or businesses shall be 
deemed to be an insurance company. 
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tion, be limited 


of the company ia the event 


wound up. 
formed on the prin- 
mem bers limited 
herei 


company, with 
the word “limited” as the last 
name. ; 
of the United Kingdom, whether 
land, or Ireland, in which the regis- 


| the company is proposed to be sit- 
for which the proposed com- 


A declaration that the liability of the mem- 
limited. 


(5.) The amount of capital with which the com- 


to be registered, divided into shares 
Of a certain fixed amount. 


° Subject to the following lations : 
(1.) That no subscriber take lees than one 


(2.) That 
of association 


each subscriber of the memorandum 
shall write opposite to his name the 


number of shares he takes. 
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(2) The objects for which the propossd com- 


event of the same being wound U 
time that he isa member, i 
afterwards, for payment of 


y con 


hiability of ite mem nafter 
unlimited company, memorandum of associ- 
ation shall contain the following things—that is 


to say: 

1) ‘The name of the proposed com , 

tS The part of the United Ki no, whether 
England, Scotland, or Ireland, in w ich the regis- 
tered office of the company is proposed to be 


pany is to be established. 
11. The-memorandum of association shall bear afin cgnatare. and 


f it were a deed, and shall be scssiates. 


as 


led Soe a Le Py Big tho * oy he See . ome S ¥ Peg ar . p+ i 2% be? i 
4 z ies vedi o™ athe . ites a.” é - oe é & Neg . F iar” 5 . of * ‘ ‘ 
~—* J f a. * * fe i % . wage +e. av? ed ptt A rr. 
‘ is * 3 4 , ~~ v", . : & a s : ay F 5 te i o~ . hy cael * « t “«”’ of 09S hendi <. ‘ - ta Pe A Pa ™ # + ‘ ‘ 
oes a “, oi a F ei ah ee “ig “e La AL. 6 ae * a pee a: ree . i “4 rte ae te * . ; * 
a “ ott oe ow Tiare ‘ re Oe Mr a od Fg ee oe ge at, > ue mf . bd ; ? 
apt , * of oe raf . 
v : 
: ° 
a e 


tained in ite memorandum of association. 


tion of a ial resolution of the company passed 
in manner hereinafter mentioned, and with the 
approval of the board of trade testified in writi 
under the hand of one of the secretaries or assist- 
ant secretaries, may —. its name, and upon 
such change being made registrar shall enter 
the.new name on the register in the place of the 
former name, and shall issue a certificate of incor- 
poration altered to meet the circumstances of the 
case, but no such alteration of name shall affect 


any — or obligations of the cém 
der ive any Regal proceedings Arotitated or 
to be instituted by or against the company, and 
any legal proceedings may be continued or com- 
menced against the company by ite new name 
that might have been continued or commenced 
against the company by its former name. 
271 Articles of association. 
cheatin anidends. 14 The memorandum of association may, in the 
sociation. case of a company limited by shares, and shall, in 
case of a company limited guarantee or un- 
_ limited, be accompanied, when registered, by arti- 
cles of association signed by the subscribers to the 
memorandum of association, and a 
regulations for the company as the subscribers to 
the ion deem expedient. 
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sentative, shall, notwithstandi personal 
representative may not himself be a member, be | 
of the same validity as if he had been a member 
at the time of the execution of the instrument of 
transfer. ' 
Register of members. - 25. Every company under this act shali cause 
to be kept in one or more books a register of its 
members, and there shall be entered therein the 


4 following particulars: 
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ee tions, if any, of the members of the company, with 
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appeal in the manner directed by “ the common- 
law procedure act, 1854,” shall lie. : 
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(1.) No past member shall be liable to contrib- 
ute to the assets of the company if he has ceased 
to be a member for a period of one or u 
wards prior to the commencement of the wi 


ing up. 

278 (2.) No past member shall be liable to 
- eontribute in respect of any debt or liabil- 
ee ton in Amn the time at 
which he ceased to be a member. 

(3.) No past member shall be liable to contrib- 
ute to the assets of the company unless it appears 
to the court that the existing members are unable 
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_ (4) Jn the case of a company limited by shares 
no contribution shall be required from any mem- 
ber exceeding the amount, if any, unpaid on the 
shares in of which he is as a present 
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) Ia the case of a company limited by guar- 
antee no contribution shall be required frat any 
member the amount of the 
entered into on his behalf by the memorandum 
of association. : 


(6) Nothing in this act contained shall inval- 
idate any provision 
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- and the finding of the jury in such action or issue 
shall be conclusive of the facts found, unless the 
judge who tried it makes known to the vice-war- 
den that be was not satisfied with the finding, or 
unless it appears to the vice-warden that in conse- 
y enc of miscarriage, accident, or the subsequent 

. @iscovery of fresh material evidence such finding 


ought not to be conclusive. 
 fantt to stant rights §=109. The court shall 2) cent oN Sarda 
: tributories amongst themselves distribute any 


‘surplus that may remain th ies en- 
urpl y amongst the parties en 


Court to order costs. 


e company have 
ly wound up the court shall make 
an order a eens see See 
date of such order, the company shall be dis- . 


“Tit Any erte, made shall be reported b 
ny 80 
= the official liquidator to the registrar, who shall 


ny. 
tnidator makes default in 
in the case of a company 
- heing wound up by the court the order that the 
po nein nh on edema en- 

not exceeding five pou every day dur- 

eee 

on Sew 6314 Any petition for winding up a company 
by the court under this act shall constitute a ks 
pendens within the in the 
session holden in 


298 same is duly registered in manner required 
by such act concerning suits in calle. 
Extraordinary powers of court. 
The court may, after it has made an.order 
the company, summon before it any 
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may deem capable of giving information concern- ee, 
ing the trade, dealings, estate, or effects of the com- a: 
pany, and pains may require any such officer 
or uce any 8, papers, deeds, 
writings, - per ea mi in ey custody or 
wer e com ,and if any person 
seein ser , after bei tendered asusueits 
sum for his expenses, to come before the 
court at the time sppointed, having no lawful im- 
iment (made known to the court at the time of 
its sitting and allowed by it), the court may cause 
such person to be and brought before 
the court for nation. Nevertheless, in cases 


deeds, 

or writings or documents produced by him, such 

production shall be without tosuch lien, 

and the court shall have ju in the wind- 

ing up to determine all questions relating to such 
len @ 


116. If, after an order for winding up in the 
court of the vice-warden of the stannaries, it ap- 


pees Oat eng eee ee 


u 
vice-warden think fit, be 
the assizes ine ~ sitti a 
before a judge of one superior 
manner and on the terms and conditions herein- 
before provided in the case of disputed debts and 
claims of creditors. 
117. The court may examine upon oath, either 
by word of mouth or upon written in 
any person appearing or t before them in 
manner aforesaid concerning the affairs, dealings, 
estate, or effects of the company, and may 
299 reduce into writing the answers of every 
such person and require him to subscribe 


the same. 
118. The court may, at any time before or after tctoahery  ehoeh 0 eb: 
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company is about to quit the United Kingdom, or 
otherwise or to remove or concssl any of 
his goods or chattels for the of ing 
payment of calls or for avoiding examination in 
of the affairs of the company, cause such 
contributory to be arrested, and is books, papers, 
to be seized, and him and them to be safely kept 

until such time as the court may order. 
Powers of court 119. Any powers by this act conferred on the 
deemed to be in addition to and 


; 


: 
Hit 


& 


121. decree 
has been a com- 
pany by the 
court in Scotland lord 
ordinary uc- 
tion by the liqu 
— liq 


4 


il 
s 


* ~~ be ? 


+ , 
* yw 
<=. . 3 2 


. * . 
*4) 2 ae a eg " ‘ 
: «ret ie a a. 
Pee ee eee 
‘ ie pe on . cho » 
. ‘ Rog ¢ 9 at 
> 
bale - 
: | hie Fem * s 
Sap’ >'t me 4 ys 
. on ee 
rte 
>a 
* 
+ 
** * 
«ie 


ere Tene AN PT 

ne : iba aiiiy 7 suited 

ari 3 3 se 

ni He 

ye rubs 
UHH Hu 

iz! tau ali Heine eatbe Le 


tor, or 


if it were the order, 
, or decree of the court enforcing the 


uty 


pat 


2 


and to the exe effec os if 
in the matter as 
, in 


forcing such 


i 


pon 
such steps 
same manner as 


num, in the same way 
en 


me 


i 


SoBe 


SSMSESAKEE SV st meses Lee dmhansetateo rye’. were: > <” 


+—+— 


SHH i HA 
Rete pani i 


aii ath 


Hite " ths a 


na A i ish 


i HELE ia 


at 


£ 


4 
atin 


we rh 
tt Wa Lear HHLHT 


be 
Ire- 


ut 
iF 
; 
T 


i 
ib 
H 


Ft 
a 
it 
ute 
a 


» Sita ee *,..* 
te eee, a we > ¢ a 3 a 
— a . aad . 
be ye *: %, sf ca a: 


THE ARKANSAS CENTRAL RAILWAY COMPANY ETAL 909 


rs fig. % 
. == 
. ‘eu 
* hats " 
os 
“ SS ed 
% - 


a) 


prs te F 
it 


af 


@ 

In 
.. 

' 


ad 
i 


i 
i 


i! 


tiie caeptr company (Limtre) Vs 


of winding up the affairs of the company and 
distributing re srenioty. . 

) The company in general meeting shall a 
aitssen ors ten as it thinks fit to 


uidators or a liquidator, and may fix the re- 
mua) fe - n to be paid ~ them - + sol 
one only is appoin the pro- 
i beseke. evutelned in reference to several 
liquidators shall apply to him. 
(5.) Upon the appointment of liquidators all 
the power of the directors shall cease, except in so 
far as the company in general meeting or the 
liquidators may sanction the continuance of such 


ers. 
P(e) When several liquidators are appointed 
iven may be exercised by 

as may be determined 
ppointment, or in default of 
such determination by any number not less than 
two. 


rs may exercise the powers 
| herein given to the court of settling 
305 _—ithe list of contributories of the company, 
and any list so settled shall be primd face 
liability of the persons named 
to be contributories. 
liquidators may at any time after the 
the winding up the com- 
and before they have ascertal the suffi- 
the dost ere we? call on all or 
tories for time being set- 
of contributories to the extent of 
y all or any sums they deemed 
the debts and liabilities of the 


tent of an 

shares he him and payable at such time as 

may be woe oe by the liquidators. 3 
135. A company about to be wound up volun- 

tarily or in the course of being wound up volun- 

tarily may, by an extraordinary resolution, dele- 

gate to ite creditors or to any committee of its 

creditors the power of appointing liquidators or 

any of them and supplying any vacancies in the 

appointment of liqu or may, by a like reso- 

lution, enter into any t with 

to the powers to be ex ; 

and the manner in which 

and any act done by the tors in pursuance of 

such delegated power shall have the same effect 

as if it had been done by the company. . 

entered into between a wedingeeaction. 


136. Any arra 
company about to be wound up voluntarily or in 
the course of being wound up voluntarily and its 
creditors shall be og on the company if sanc- 
tioned by an ex resolution, and on the 


pletion of 
inst such 
pon, as it thin 


t, and the court may 
just, amend, vary, or con- 


of filling up vacancy may 
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pany of its 
as the court thinks just, and any books and 
in = of the company may be in- 
spected ine ane or contributories in conform 
ity with order of the court, but not further or 


ou Of sntgnee = '157. Any person to whom any thing | 
belonging to the company is essigned. i pursu- 
ance of this act may bring or d any action 
or suit relating to such thing in action in his own 


name. 

Dodie of all geri =: 158. In the event of any company being wound 
tions to be proved. 

up under this act all debts a on a contin- 

gency and all claims against company, pres- 

ent or future, certain or conti t, ascertained or 

sounding only in damages, 1 be admissible to 

proof against the company, a just estimate bei 

made, so far as is possible, of the value of all 

debts or claims as may be subject to any contin- 

gency or sound only in damages or for some other 

fern SO — ee a a certain = . 

Geneval b iquidators may, wi e sanction o 

— the court, where the company is being 

811 wound up by the court or subject to the su- 

isi the court and with the sanc- 

tion of an ae of the company 

where the company is being wound up altogether 

voluntarily, pay any classes of creditors in full 

or e compromise or other — 

as the liquidators may deem expedient with cred- 

itors or persons claiming to be creditors or per- 

sons having or alleging themselves to have any 


claim, t or future, certain or contingent, 

cmniiebopemull ovly in damages, against 

the i w iy company may be 
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tingent, ascertained or sounding only in damages, ae 
——s or supposed to subsist between the com- ae 
pany any contributory or alleged contriba- 4 
tory or other debtor or person apprehending lia- 
bility to the company, and all questions in any 
ay ae i gee capac a 
pany or the wi u com 5 

non. te of such aunn, Senate at mig ae and 
generally upon such terms as may be agreed upon, 
with power for the liquidators to take any sevurit 
for the discharge of such debts or liabilities, an 
to give —— — respect of all or any 
such calls, debts, or liabilities. 


161. Where any company is proposed to be or 
is in the course of being coma ep altogether vol- 
untarily and the whole ora portion of its business 
or property is proposed to be transferred or sold to 
another company the liquidators of the first-men- 
tioned company may, with the sanction of a special 
resolution of the company by whom they were ap- 
pointed, conferring either a general authority on 
the ra seni or an authority in respect of any 
particular arrangement, receive, in compensation 
or part compensation for such transfer or sale, 
shares, policies, or other like interests in such 
other company for the purpose of distribation 
amongst the members of the 


purchase-money paid 
company is dissulved and to be raised by 
liquidators in such manner as may be determine! 
by special resolution. No special resolution shall 
be deemed invalid for the purposes of this section 
by reason that it is passed antecedently to or con- 
currently with any resolution for winding up the 
eas liquidators; but if an 
pena na ony ape pple pw 
company by or subject to supervision 
court such resolution shall not be of any validity 
unlees it is sanctioned by the court. 
pen Sowrmising §=—'162. The price to be paid for the purchase of 
the interest of any dissentient member may be 
determined by agreement, but if the parties dis- 
te about the same such dispute shall be settled 
y arbitration, and for the pu of such arbi- 
tration the provisions of “ the companies clauses 
consolidation act, 1845,” with respect to the settle- 
ment of disputes by arbitration, shall be incorpo- 
rated with this act; and in the construction of 


sach isions this act shall be deemed to be the 
posh attend “the company” shall mean the 


up; and any a 

rated provisions di- 
under the hand of the secretary 
the directors may be made under 

hand of the ee 

or more of the 
Satie, Sige, an 
colens be veld. 


y 
wi up shall be void, to all intents. 
a com 20 164. Any such conveyance, mortgage, | 
_. @elivery of goods, payment, execution, or 
other act relating to property as would, if made 
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166. lf any director, , or contributory of _ Teasty c= tiisitention 
any company wound up under this act destroys, 

mutilates, alters, or falsifes any books, papers, 
writings, or securities or makes or is privy to 
making of any falee or fraudulent entry in any 
register, book of account, or other docu 

longing to the company with inten 


t 
deceive any person, every person 

shall be deemed guilty of a m 
314 and upon being convicted shall be liable- 


67. Where any order is made for winding 
Pr rr iy the court or subject to 


vision court, ifit appear in the course of 
winding up that any pastor t director, man- 
ager, officer , or member of such company hes 


neon ene, oe offence in relation to the com- 
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the official liquidafor or the liquidators (as the 
case may be) to ipgtitute and conduct a prosecu- | 
tion or prosecutions for such offence,and may — 
order the costs and expenses to be paid out of the 
assets of the company. 
168. Where a company is being wound up 
altogether voluntarily, if it appear to the liqui- 
dators conducting such winding up that any past 
or present director, manager, vfficer, or member 
of such company bas been guilty of any offence in 
relation to the company for which he is criminally 
sible, it shall be lawful for the liquidators, | 
with the previous sanction of the court, to 
cute such offender, and all expenses ‘properly in- 
_ curred by them in such prosecution shall be pay- 
' able out of the assets of the company in priority 
to ga liabilities. | 
169. If any person, upon any examination upon 
oath or affirmation authorized under this act, or 
in any affidavit, deposition, or solemn affirmation 
in or about the winding up of any company under 
this act or otherwise in or about any matter aris- 
ing uoder thisact, wilfully and corruptly gives false | 
evidence he shall, u conviction, be liable to 
the penalties of wilful perjury. 


Power of courts to make rules. 


170. In England the Lord Chancellor of Great 
Britain, with the advice and consent of the master 
of the rolls and any one of the vice-chancellors 
for the time being, or with the advice and consent 
of any two of the vice-chancellors, may, as often 
as circumstances require, make such rules con- 
cerning the mode of proceeding to be had for 
winding up a company in the court of chancery 
as may from time to time seem necessary ; but 
until such rules are made the ral practice of 
the court of chancery, including the practice 

hitherto in use in winding up companies, 
315 shall, so far as the same is applicable and 

not inconsistent with this act, apply to all 
proceedings for winding up a company. 

171. In Scotland the court of session may make 
such rules concerning the mode of winding up as d 
may be necessary by act of sederunt: but, until 

rules are made, the general practice of the : 
court of session in suite pending in such court 
shall, so far as the same is applicable and not in- 


consistent with this act, apply to all ings 
| for winding up © compen avd oflcial linuidatecs 


ested in such eh uporof itsown motion, direct 
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shall in all respects be considered as possessing 
, the same powers as any trustee on a bankrupt 
, | estate. . 7 

172. The vice-warden of the stannaries may _ Powertomake rulesia 
from time to time, with the consent provided for “"“"“"“""* 
oe section twenty-three of the act of eighteenth .- 
of Victoria, chapter thirty-two, make rules for 
carrying into effect the powers conferred by this 


a e 
may likewise, with the same consent, make from 
time to time rules for specifying the fees to be 
taken in his said court in proceed under this 
act, and any rules so 
| force as if had been enacted in 
: this act ; and the fees paid in respect of 
| taken under this act, including fees taken u 
| Penge oe em companies act, 1856,” in the mat- 
ter of winding up companies, shall be applied ex- 
clusively tuwards payment of such addi | offi- 
! cers, or such increase of the salaries of existing 
officers, or pensions to retired officers, or such other 
needful expenses of the court as the lord warden 
of the stannaries shall from time to time, on the 
application of the vice-warden or otherwise, think 
fit to direct, sanction, or , and meanwhile 
shall be kept as a separate fund apart from the or- 
dinary fees of the court arising other busi- 
q ness to await such direction and order of the lord 
warden herein, and to accumulate by investment 
in Government securities until the whole shall 
OAYTS. Ta Ireloeed the Lord Chancellor of Ireland _tevvr of tart Chen 
. owe we a NG collor of Ireland to make 
may, as respects the winding up of companies in relies. 
Ireland, with the advice and be Aaah of the master 
of the rolls in Ireland, exercise the same power of 
making rules as is by this act hereinbefore given 
to the Lord neellor of Great Britain ; 
316 but until such rules are made the general 
practice of the court of chancery in Ire- 
rN land, including the practice hitherto in use in Ire- 
land in winding up companies, shall, so far as the 
same is applicable and not inconsistent with this 
act, apply to all proceedings for winding up a com- 
pany. 
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Part V. 
Registration Office. 

174. The registration of companies under this 
act shall be conducted as follows—that is to say : 

(1.) The board of trade may from time to time 

int such registrars, assistant registrars, clerks, 
and servants as they may think necessary for the 
registration of companies under this act, and re- 
move them at pleasure. 

(2.) The board of trade may make such regu- 
lations as they think fit with respect to the duties 
to be performed by any such registrars, assistant 

i , clerks, and servants. as aforesaid. 

(8.) The board of trade may from time to time 
determine the places at which offices for the regi 
tration of companies are to be established, 20 that 
there be at all times maintained in each of the 
three parts of the United Kingdom at least one 
such office, and that no company shall be regis- 
tered except at an office within that part of the 
United Kingdom in which by the memorandum 
of association the registered office of the company 
is declared to be establiched; and the board may 
require that the registrar's office of the court of 
the vice-warden of the stannaries shall be one of 
the officers for the registration of companies 
formed for working mines within the jurisdiction 
of the court. : 

(4.) The board of trade may from time to time 
direct a seal or scals to be prepared for the authen- 
tication of any documents required for or con- 
nected with the registration of companies. 

6) Every person may iuspect the documents 
kept by the registrar of joint-stock companies, and 
there shall be paid for such inspection such fees 
as may be appointed by the board of trade, not 

exceeding one shilling for each inspection ; 
$17 ay any person wtp ps mage certificate of 
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ant registrar, clerk, or servant that may 
be employed in the registration of joint-stock 
companies such salary as the board of trade may, 
with the sanction of the commissioners of the 
treasury, direct. 

(8.) Whenever any act is herein directed to be 
done to or by the registrar of joint-stock companies 
such act shall, untii the board of trade otherwise 
directs, be done in England to or by the existing 
registrar of paneer companies, or, in his ab- 
sence, to or by such person as the board of trade 
may for the time being authorize; in Scotland to 
or by the existing registrar of joint-etock com- 
panies in Scotland, and in Ireland to or by the 
existing assistant rome of ‘joint-etock com- 


ing the constitution of the existing registry office 
such act shall be done to or cnt aiken tr 
officers and at such place or places with reference 
tu the local situation of the registered offices of 
the companies to he registered as the board of 
trade may appoint. 


318 Part VI. 
Application of Act to ies Registered under the 
Jcint-Soek : ies Acts: 
“joint-stock. compa 


175. The ex nies 
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registration, incorporation, and regulation of joint- 
Ciect as hereinafter mentioned, this act, 
ception of table A in the first schedule, 
ly to companies formed and registered 
said joint-stock companies acts or any 
Salhel suspuiy a0 Sait snigeey ton tan 
im company as i company 

formed and registered under this act as a company 
limited by shares, and in the case of a company 
other than a limited company as if such company 
had been formed and registered as an unlimited 
company under this act, with this qualification : 
That wherever reference is made, expressly or im- 
pliedly, to the date uf registration such date shall 

deemed to refer to the date at which such com- 


nies were respectively registered under the said 
eget en a ae =< —_ and 
10 er of altering regulations by special reso- 
lation ¢ given by this act shall, in the case of any 
company formed and registered under the said 
joint-stock companies acts or any of them, extend 
to altering any provisions contained in the table 
marked B, annexed to “the joint-stock companies 
act, 1856,” and shall also, in the case of an un- 
limited company formed and registered as last 
aforesaid, ex to altering any regulations re- 
lating to the amount of capital or its distribution 
into shares, notwithstanding such regulations are 
contained in the memorandum of association. 
177. This act shall apply to companies registered 
but not formed under said joint-stock com- 
panies acts or any of them in the same manner as 
it is hereinafter declared to apply to com — 
is 


wore supesiively mapistared under tho anid juias- 
were ively regi u joint- 
stock companies acts or any of them. 

178. Any company r under the said 
joint-stock companiesacts or any of them may cause 
ite shares to be transferred in manner hitherto in 
— in such other manner as the company may 

irect. 
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nies under this part say : 

(1.) No company having the liability of its 
members limited by act of Parliament or letters 
om and not being a joint-stock company, as 

ereinvafter defined, register under this act 
in pursuance of this part thereof. 

&) No company oe of its mem- 
bers limited by act of Parliament or by letters 
patent shall register under this act in pursuance 
of this part thereof as an unlimited company or 
as a company limited by ntee. 


(3.) No company that is not a joint-stock com- 
pany, as hereinafter defined, shall in pursuance 


the event of the same being 
the time that he is a member, 
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company. 


Provice as to banking 
eceppany. 
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In com any majority under this section, 
when s poll is tem be oe shall be had to 
the number of votes to which each member is en- 
titled according to the regulations of the company 
of which he is a member. 

Pin With the _—_ exceptions, and subject tu 
ng ions, every company existin 

.* - me of “the commencensent of thi act, in 
uding any company registered under the sai 

joint-stock ee acts, consisting of seven . 

or more members, and any company hereafte 


r 
_* formed in pursuance of any act of Purliament 


other than this act or of letters patent, or being a 
y en in working mines within and 
to jurisdiction of the stannaries, or 
being otherwise duly constituted by law, and con- 
sisting of seven or more members, may at any 
time register under thisact as an un- 
limited company, or a company limited by shares, 
or a company limited by tee, and no such 
shall be invalid by reason that it has 
place with a view to the company being 
wound up. 
18f. For the purposes of this part of this act, 
at ccna same relates to the description of 
compan to regi as companies 
limited by shares, a join company ell be 
deemed to be acompany having a permanent paid- 
up or nominal capital of fixed amount divided into 


limited liability under this 
to be a company limited by 


be entitled to limited liability in 
; tinue subject to unlimited lia- 


and, if , the as- 
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company there shall be delivered to the 
the following documente—that is to say : gee, 
(1.) A list showing the 
occupations of all persons who on a day named 
in such list, and not being more than six clear 
days before the day of , were members 
held by such’ pestons, reopectively, distinguishing. 
in rt where such hima cuubeed each 
on) 4 n oer act of. Parliament, royal 
copy of an Pa 
oye letters patent, deed of settlement, contract 
oO rtnery, cost-book ‘regulations, or other 
instrument constituting or fequiation the com- 


ny. 

@ If any such joint-stock company is intended 

to as a limited company the above 

list a shall be accompanied by a state- 

—_ specifying the following is 
aay: 


y: 
The nominal capital of the company and the 
number of shares emt it is divided: 

The number of shares taken and the amount 


paid on each share ; 
The name of the yp Pama addition 
last word thereof; 


of the word “ limited” as 
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ance of this part of this act of any com 
a ater orenseging = thereshall 
to t registrar a list showing the oe 
dresses, and occupations of the 


nagers (if of the ; 
of any ac Bro patent, 
bok regulations, or 
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| banking company existing at the 
of the passing of this act which registers it- 


@ither ae the same to such person or 
firm or leaving the same or putting the same into 
the addressed to him or them at such address 
as 


given, then, as between the company 
person or persons only who are for the time 
interested in the account in respect of 
such notice ought to have been given, and 
to the time 
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the payment of any debt or liability of the com- 
Scatensted poiee 46 or to pay or 
contribute the 
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ocipal of busi- 
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) such one of its principal places of busi- 
ness as is situate in that part of the United King- 


up of such 
a office of 


shall be 


827 (2.) No mnaiatened company 
fjesk Se totmapeantdlon aoe 
court : 
- (8) The circumstances under which an unreg- 
2 ey ne een apenehmene— 
A fp : (a) Whenever the company is dissolved or 
ceased to carry on business, or is 


has 


ly orsub- 
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__: @) Whenever the court is of opinion that it is 


just and equitable that the company should be 
arrive registered shall, for the 
nun com r- 
a this act, be deemed to be or 
(<) Whenever a creditor to whom the company 
is indebted at law or in equity, by s or 


otherwise, in a sum ing pounds then 
due, has served on the com —— 
inci business of the 

or some 


i secretary 
or principal officer of the company, or by 
ise serving the same in such manner as 
Lt eto ee Ce 
is hand, requiring compeny to pay the sum 
=> en, ond Gn nee cen, ter dx epenn of 
three weeks succeeding service of such de- 
mand, neglected to pay such sum, or to secure or 
ome ad tor the aunnte the satisfaction of 
(6.) Whenever any action, suit, or other pro- 


tion or other process judgment, 
snp conten’ pon om ri ie 
an nan worin 
instituted by cach exediane against the comauny, 
or any member thereof as such, or agaiust an 
person authorized to be sued as nominal defend. 
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, materials, and effects of such mive has 
been in a creditor's suit in the court of the 


vice-warden. 
.  (@) Whenever in Scotland the inducie of a 
charge for payment on an extract decree or an 
extract registered bond, or an extract registered 


f) Whenever it is otherwise proved to the sat- 
isfaction of the court that the company is unable 
to its debts. 
contrary sory tu tho event $00. y 
of company beingweesd being wound up every person shall be deemed to 
~ ibutory who is liable at law or in 
equity to pay or contribute to the payment of any 
debt or liability of the company, or to pay or 
contribute to the payment of any sum for the ad- 
justment of the rights of the members amongst 
themselves, or to pay or contribute to the pay- 
ment of the costs, charges, and expenses of wind- 
ing up the company, and every such contributory 
shall be liable to contribute to the assets of the 
company in the course of the windin up all sums 
due from him in respect of any such liability as 
aforesaid; but in the event of the death, bank- 
ruptey, or insolvency of any contributory or mar- 
riage of any female contributory, the provisions 
hereinbefore contained with respect to the per- 
sonal ntatives, heirs, and oo 
of a 


A Ang ded . 201. The court may, at any time after 
, sentation of a petition for windi 


any tor of the company, restrain further pro- 

: eit proceeding against 
contribu company,or against 

hereinbefore ided, 


protest have expired without payment being 
made. : a’ 
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shall be 
against an contelbuteny of Gio dnt — re- 
spect of any debt of the company except with the 
leave of the court and subject to such terme as the 
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to sue and be 
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erty, real an et a all interest, 
pos ters and rights ino into and out of , real 
l,and including things in action as 

a long to or be vested Yn the company, ot 
or in an ee : 

the company or avpese 

is to vest in the official li Fintoe or offical Maer. 
dators by his or their name or names, 
soap be apesinns te ti onto he mt 
ay be specified in the order, 
y the official liquidator or ‘oficial Tiqui liqui- 
detor may, in his or their nae or names 
or in such name or names, and after givi such 
indemnity as the court directs, bring or d 


ing to any p es in him or them or any 
actions, suits, or ings necessary 
to be brought or defen for the purposes of 
ee mene Ie the company and recover- 


i @ property ad 
"Boa tne' provisions made by this part of the _ Previsiessin this part = 
act with respect to un companies shall age . 
be deemed to be made in addition to and not in 
restriction of any ope = en con- 
tained with respect to ae companies by 
the court, and the court or official uidator may, 
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payment of one shilling or such lees sum as the company in general 
meeting may prescribe. | | : 


Calis on shares. 


(4.) The directors may from time to time make such calls 
the members in respect of all monies unpaid on their shares as 
think fit, provided that twenty-one days notice at least is gi 
each call, and each member shall be liable to pay amount of 
calls so made to the persons and at the times places 
by the directors. ‘ 

(5.) A call shall be deemed to have been made at lime 
the resolution of the directors authorizing such call 

(6.) If the call payable in respect of any share is 
or on the day appointed for payment thereof, the holder 
being of such share shall be liable to pay interest for 
the rate of five pounds per cent. per annum from the day 
wy to the time of the actual pa 

(7.) directors may, if they think fit, receive from an 
ber willing to advance eel or ung packet Gaeaneiiee 
upon the held by him beyond the sums actually called 
and upon the monies so paid in advance, or so much thereof as 
time to time exceeds the amount of the calls then made 
shares in respect of which such advance has been ‘made, 
ap Aas J yep nee pn mama i | 

advance and the directors agree upon. | 
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vileges or advantages, except the participation in the dividends 
aed profits of the company, shall be Senfoeved by any such aliquot 
part of consolidated stock as would not, if existing in shares, have 
conferred such privilegés and advantages. 


Increase in capital. 
(26.) The directors may, with the sanction of a special resolution 


of the com ious! ven in 1 meeting, increase ite 
capital by Rolateel-geudiarns euch cam - 


think fit, and they shall, 
by not less than one-fifth in 
the company, convene an extraordinary 


by the members shall ees the 
to be called, and shall be loft at the 
the company. , 


aggregate increase to be of 
ares of such ive 
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one days from the date of the requisition the requisitionists, or any 
other oer eo amounting to the required aonaten may themselves 
convene an extraordinary general meeting. 
Proceedings at general meetings. ie 
(35.) Seven days’ notice, at the least,’ the place, y 
| and the hour of meeting, and, in case | busines, the general 
| nature of such business, shall be given to the members in manner 
hereinafter mentioned, or in such manner, if any, as may be pre- 
scribed by the company in | meeting; but the of 
such notice by any mem | not invalidate the proceedingsat any 
general — 
(36.) All business shall be deemed 
| ee ngee meeting, and all that 
meeting, with the 
| sideration of the accou 
of the directors. — 


% ide to business 
oe quan aes) ae - 

persons ve taken shares in company 
meeting do. not exceed ten in number the quorum 
they exceed ten there shall be added to the above 
every five additional members a 
ditional members after fifty, wi : 


| ‘ bat 
y adjou other than ; 
| ies, unfinished at the meeting from which the adjournment 
too ae 
(42.) At any general meeting, unless a poll is demanded by 

least va mentum, a. deiuniinn the chairman that 
to effect in the book of 
B Se ee ee 


has been carried and an 


the resolution of the company in 


be 
of an equality of votes at any general 
be entitled to a second or casting vote. 
Votes of members. 
(44) member shall have one vote for every share up to ten. 
He shall an additional vote for every five shares the 


to one hundred and an additional vote for every 
rst handred shares. 

ber is a lunatic or idiot he may vote by his com- 
bonis, or other legal curator. : 
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be attested by one or more witness or 
shall be appointed a proxy whois not a mem- 


their common 


| No person 
ber of the company. 


proposes 
proxy shall be valid after the expiration of twelve months from the 
of its execution. | 

61.) Any instrument appointing a proxy shall be in the follow- 
ing form : 


Company, Limited. 


,»in the county of , being a mem- 
al — and entitled to vote 
i ,0 


y ° 
in the presence of— 
Directors. 
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Powers of directors. 
(55.) The business of the company shall 
rectors, who may pay all expenses incurred 


a 


articles, to 


or ee as may be i 
com in general meeting ; ao sunelion ane 
nn 5 meeti invalidate any act 


Fectors which would bave been valid if such regulation bed ‘ne 
(56.) The continuing directors may act, notwithstanding any va- 
cancy in their body. | 
| Disqualification of directors. 
f be holds Sf aienel ant nder the 
an or tu com y 
If he hessanes bankeunt or insolvent. oe 
If heis concerned in or participates in the profits of any contract 
"But the above ‘rales shall be bject to the following exceptions 
t the above rules su e followi ions : 
That no director shall vacate his office b senenn of hla belania 
member of any company which has en into contracts with or 
done any work for the company of which he is director; neverthe- 
lees he shall not vote in respect of such contract or work, and if he 
does so vote his vote shall not be counted. 


Rotation of directors. 


(58.) At the first ordi meeting after the registration 
com i. the whole of the directors shall retire from office, 
the first ordinary meeting in every subsequent year one-third of t 
directors for the time being, or if their number is not a multiple o 
three, then the number nearest to one-third shall retire 

(59.) The one-third or other nearest number to retire 
first and second years ensuing the first ordinary mesti 

company shall, unless the directors agree 


among 
340 be determined by ballot. In every subsequent year the one- 
Se ee been longest in office 
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A retiri director shall be re-eligible. 
ei} The company at meeting at which any directors 
in manner aforesaid 1 fill up the vacated offices by elect- 


, at which an election of directors ought to 
of the vacating directors are not filled up the 
rned till the same day in the next week, 
; and if at such adjourned meoting the 
places of the vacating directors are not filled up the vacating di- 
rectors, or such of them as have not had their places filled up, shall 
continue in office until the ordinary meeting in the next year, and 
so on from time to time until their places are filled up. 

(63.) The company may from time to time, in general meeting, 
increase or reduce the number of directors,and may also determine 
in what rotation such increased or reduced number is to gu out of 


;(64.) Any casual vacancy occurring in the board of directors may 
be filled up by the directors, but any person so chosen shall retain 
his office so long only as the vacating director would have retained 
the same if no vacancy bad occurred. 

(65.) The company in general meeting may, by a ial resolu- 


take place the 
shal] stand 
} same time and 


office, and may by an ordinary resolution appoint another person 
in his stead. The person so inted shall hold office during such 
time only as the director in whose place he is appointed would have 
held the same if he had not been removed. . 


Proceedings of directors. 


ry | 
mess. arising at any meeting shall be decided by a ma- 
= 2 In case of an equality of votes the chairman shall 
ve a second or casting vote. A director may at any time summon 

a meeting of the directors. | 
(67.) directors may elect a chairman of their meetings and 
determine the period for which he is to hold office; but if no such 
chairman is elected, or if at any meeting the chairman is not pres- 
ent at the time appointed for holding same, the directors pres- 
ent shall choose some one of their number to be chairman of such 


| - 8. The directors delegate of thei to it- 
ceiicdeineet enh morte or aickanet | : body as they 


think fit Any committee so formed shall, in the exercise of the 
powers so delegated, conform to any regulations that may be im- 
on them by the directors. 


; posed 
RS (60.) A committee may elect a chairman of their meetings. If 
-.  Beosuch chairman is 


Page ee 
same, the mem t one 

; of their number to be chairman of such meeting. 

341 = (70.) A committee may meet and adjourn as they think 


tion, remove any director before the expiration of his period of . 
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by any person acting 
withstanding that it be afterwards discovered that there was some 
defect in the appointment of any such directors or 
aforesaid or that they or any of them were disquali 
ao Mf overy euch posse had been Saly egpeta 
to be a director. : 


— to theif shares. 
(73.) No dividend shall be payable except out of the profits arising 
from the business of the company. 

(74.) The directors may before recommending any dividend eet 


aside out of the profits of the company such sum as they think 
roper as a reserved fund to meet contingencies or ae 
ividends or for repairing or maintaining the works connected 

the business of the company or any part thereof, and the directors 

may invest the sum so set apart as a fund upon such se- 

curities as they may select. ; 
(75.) The directors may deduct from the dividends payable to any 

member all such sums of money as may be due from him to the 

company on account of calls or otherwise. 


dividends unclaimed for three years after a 
be forfeited by the directors for the benefit of 


rv the company. 
(77.) No dividend shall bear interest as against the company. 


Accounts. 


(78.) The directors shall cause true accounts to be kept— 

Of ee canet emma: pended by the 
sums of money recei ex com 

= ne which such coccigt end expinditend mA 
takes piace; : : 

Of the credits and liabilities of the company. 

The books of account shall be kept at 

company and subject to any reasonable 
i same that may be imposed by the 


and manner of on ae’ = ny ee 
company in genera : open to inspection : 
=eahion during the house of business. 


(79.) Once, at the least, in every year the directors shall lay before 
the company in general meeti = ctatement of the incuune quad 
penditure for the year, up to date not more than three 

months such 


342 ) The statement so made shall show, arranged 
iS mest Gauvuntont hadiny dee caneens of peuetianen, ae 


- <a Bhiie ‘ ee : % 
sae : 7 
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. tinguishing 
the amount of gross expenditure, distinguishing the expense of the 
establishment, salaries,-and other ihe ination’ Every item of ex- 
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to account, so that a just balance of profit and loss may be laid 
before the meeting; and in cases where any item of expenditure 
which may in fairness be distributed over several has been 
incurred in any one year, the whole amount of item shall be 
stated, with the addition of the reasons why only a portion of such 


iture is inst the income of the year. 
1) A belanoe-eheet 


be made out in year and laid 
the company in general meeting, and such nce-sheet shall 
contain a weer my the property and liabilities of the company, 
arranged under heads appearing in the form annexed to this 
or.as near thereto as circumstances admit. 

(82) A printed copy of such balance-sheet shall, seven days pre- 
viously to such meeting, be served on every member in the manner 
in which notices are hereinafter directed to be served. 


Audit. 


(83.) Once, at the least, in every year the accounts of the company 
shall be examined aha deemed Ghebaienesahert ane 
tained by one or more auditor or auditors. 

(84) first auditors shall be appointed by the directors; sub- 
sequent auditors shall be appointed by the company in general 


mesting. 
(85.) if one auditor only is appointed all the provisions herein 
Seapeeaeer tT coe 
ma mem company ; but no per- 
son is Seenumiiterahe to intmested ctheiwiee then ao « 
member in any transaction of the company, and no director or 
other officer of the company is eligible during his continuance in 


(87.) The election of auditors shall be made by the company at 
their ordinary in each year. 

(88.) The remu of the first auditors shall be fixed by the 
directors ; that of subsequent auditors shall be fixed by the company 


\ Any auditor shall be re-eligible on his quitting 
If any casual vacancy occurs in the office of any auditor 
appointed by the com Sor poet Seen cen on ee 
traordinary general | eupplyi same. 

yee amanagpanye in ade i manner the 


office. 
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THE company , al. es, 


— " isa full and 
sheet, containing the particulars required by these regulations, 
properly drawn up so as to exhibit a true and correct of 
state of the company’s affairs, and, in case they have called for. 
nations or information from the directors, whether such 
or information have been given by the directors 
have been sati sr ste cea any 
meeting. 


the report of the directors, at the inary 
Notices. 


otice may be served y the compan u 
mete eee ee 
(96.) All notices directed to be given to the members 


to any share to which are joint] 
to whichever of euch [imeened fas in the 
i sufficient notice to all the holdess 
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Table of Fees to to a - 


For registration of a company whose nominal as does 


not exceed 2.0004. a fee of. . ominonn O° % 0 
For registration of a com y whose nomina = 
pean yeni oe Of 2L, with the 
tional fees, en, sugested tkeamenabenatninen 
capital (that is to say): 
& ad 
For every 1,0001. of nominal capital or part 
ence ead Page 


2 Som 05 0 

For every 1000 of nomisal capital or par 
3 ea a tartare 1 0 
For registration co increase of capital made after the 
first registration of the <a the same fees 


or of a 1,0004. as would have been payable 
creneed. capital had a of the 
at the time of registra vided, That no com 


shall be — me ea Lhe in rape of inal _ 


nom 
registration 0 — t 
then 60, aking ino emo n the case of fees 
on an increase of capital after registration, the fees | 
on registration. 
For registration of any existing company, except such 
— m repost of region wader tia act the ance fs 
pry phen. yp under this act, 
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Taste C. 


: ® the @ @ e 
saan ican: ar ewwtsal Dintded into, oe Companies by a 


£ 
For registration of a company whose number of members, 
as stated in the articles of asociation, does not excoed | a 
For registration of a com whose number of members, 
cata ane eidhiien O° aeneaiation quasnia 20, but 
Rcanincisedenmin,- 
r on of a company w number of members, 
as stated in the articles of association, exceeds 100, but 
- * js not stated to be unlimited, the above fee of 5i., 
346 with an additional Se. for every 50 members or less 
number than 50 members after the first 100. 
; of a company in which the number of 
mem is stated in the articles of association to be un- 
has cn wae ~— oe “amr saonre mata 0 0 
or any increase on the number of mem 
Sen istration of the company in respect of 
every 50 mem or less than 50 members of such in- 
CD iitndiceninininn ‘ tHttubuens © §& © 
Provided that no one company shall be liable to pay, on the 
whole, a greater fee than 201. in respect of its number of 
members, taking into account the fee paid on the first 
registration of the company. 
For tion of any 


an 4 


Fors D. 
_ Form of Satement Referred to in Part AIT of the Act. 
The eapital of the company is , divided into shares of 
oma nt of : nds share 
amou pou have been made, 

-  wnder which the sum of pounds has been received. 
¢ The liabilities of the company on the first day of January (or 
g July) were: 
9 latiag 60 coplial and chases 


divided into shares the 
— portion of the statement re- 


ope ee i ed 


oneupe a wey ell mel 
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THE ARKANSAS CENTRAL RAILWAY COMPANY BT AL. 


Debts owing to sundry persons by the company: 
On feetaley a. 


On simple contracts, £ 
On estimated liabilities, £ 


The assets of the company on that day were: 
= ger nem no (stating them), £ 
i exchange and promissory notes, £ 
Cash at the bankers’, £ - 
Other securities, £ 
347 Szconp ScHEDULE. 
Memorandum of association of a company limited by shares. 


lst. The name of the company is “The Eastern Steam Packet 
Company, Limited.” , 
e. The registered office of the company will be situate in Eng- 

nd. 

8d. The obj Se whieh Ge conpene & ene ee 
conveyance of passengers goods in ships or boats between such 
places the company may frum time to see determine and the 

ing all such things as are incidental or conducive to the 
attainment of the above objects.” 

4th. The liability of the members is limited. 

5th. The capital of the company is two hundred thousand pounds, 
divided into one thousand shares of two hundred each. 

ied, ano duslsenctal balay hemsall tate a coagangpiGapeaaiien 
scribed, are desirous : nto a compan 
of this memorandum of association, and we respectively agree to 
take the number of shares in the capital of the company set oppo- 
site our respective names : 


Names, addresses, and description of subscribers. 


Dated the 22d day of November, 1861. | 
oe "Miadines 
18 Hute Siredt, Clerkenwell, 


_ , F 
. Few * oe, 


THE CREDIT COMPANY (LIMITED) VB. 
Fors. B. 


Guarantee and not Having a Capital Divided 


Memorandum of association. 


1st. The name of the company is “The Mutual London Marine 
Association, Limited.” 
2d. The registered office of the company will be situate in Eng- 


| 8d. The objects for which the company is established are “ the 
4 mutual insurance of ships belonging to members of the company 
4 and the doing all such other things as are incidental or conducive 
a a to the attainment of the above objects.” 

348 4th. Every member of the company undertakes to con- 

tribute to the assets of es the event of the same 

being wound up during the time that he isa member or within 

- one year afterwards, for payment of the debts and liabilities of the 
company contracted before the time at which he ceases to be a mem- 
_ ber, and the costs, and expenses of winding up the same, 
and for the adjustment of the rights of the contributories 
— such amvunt as may be required, not exceeding ten 
pou } 
We, the several persons whose names and addresses are subscribed, 
are desirous of being formed into a.company in pursuance of this 
memorandum of association. sty 


Names, addresses, and descriptions of subscribers. 


“1. John Jones,of. ,inthecounty of _§, merchant. 
“2. John Smith, of __, in the county of 
“3. Thomas Green, of _, in the county of 
“4. John Thompeon, of ._, in the county of 
“5. Caleb White, of _, in the county 
_ ©6. Andrew Brown, of __, in the county of 
“7. Cesar White, of _, in the county of 


Dated the 22d day of November, 1861. 
Witness to the above ee A. B.. 
. 13 Hute Street, Clerkenwell, Middlesex. 


: Articles of Association to Accompany Preceding Memorandum of Asso- 
E —_ (1) The company, for the purpose of registration, is declared to 
_ po of five hundred oeteen | 


7 (2.) The directors hereinafter mentioned may, whenever the busi- 
4 ness of the association requires it, register an increase of members. 


Memorandum end Articles of Anociction of « Company Lielted by 


I I ay gen gt Al ty 
> 
‘ 


penta ee _ me 
* 
‘ 


4.) The first general meeting shall be held at such time, not being 
Bf tease manthe ates the teeepeetien & tenement 


Proceedings at general meetings. 


10.) Seven days’ notice, at the ifying the place, the 
day, and weal " meeting, and, ts ee et emt business, the 


S 
gS 
5 
: 
; 
8 
— 
C 


manner hereinafter mentioned, or i 


may be prescri the company in general meeting; but 
non-receipt of such by an frat shall not invalidate 


roceedings at any general meeti 
. (11.) A business shall be deemed specia 

extraordinary meeting, and all] that is transacted at an ordinary 
meeting, with the exception of i 

balance-sheets, and the ordinary report of the directors. 

(12.) No business shall be transacted at any mecting, except 
declaration of a dividend, unless a quorum of members is tat . 
the commencement of such business, and such quorum shall be as- 
certained as follows—that is to say, if the members of the company 
at the time of the meeting do not exceed ten in number the quorum 
shall be five; if they exceed ten there shall be added tothe above =: 

uorum one for every five additional members up to ,andone 

or every ten additional members after fifty, with this limitation, 
that no quorum shall in any case exceed thirty. oe 
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(18) If within one hour from the time appointed for the meeting 
bers is not present the sncetng, Mf convened a 


; in an 
rned to the same day in following 


the 
week, at the same time and Gemmell pe heer 
ing a quorum of members is not present it shall adjourned 


) of the directors shall preside as chair- 
ng of the compan 


(16.) The 
any meeti no 
ness left un r- 
ment took 
: (17) At at. 
, least tion 
of 
350 of 
the 
votes 
(18. n be 
taken chairman directs, and the result of 
such to be the resolution of the company in 


Votes of members. 


00} Every member shall have one vote and no more. 
If any member isa lunatic or idiot he may vote by his com- 
mittee, bonée, or other curator. 
21. to vote at any womans ente 
pai 


nder the hand of the appoint, 


No person shall be a proxy who is not a member, 

instrument shall be deposited at the regis- 

of not lees than forty-eight hours before the 
at which he proposes to vote. 

¢ appointing a proxy shall be in the follow- 


a a a a a 


tobe 


ad cecutuhen to ee 
$8—60 
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(26.) The number of the directors and the names of the first 
directors shall be determined by the subscribers of the memorandum 


of association. 
(26.) Until directors are nted the subscribers of the meme- 
randum of association shail ke all the purposes of this act, be deemed 


Powers of directors. 


361 Election of directors. : | 
(28.) The directors shall be elected annually by the company in 
general meeting. | 


Business of company. 


(Here insert rules as to mode in which business of insurance is to 
be conducted.) | 
Accounts. 


29.) The accounts of the company shall be audited by a committees 
of five members, to be called the audit committee. 

(30.) The first audit committee shall be nominated by the directors 
out of the body of members. 

(31.) one meee audit committee shall be nominated by the mem- 
bers at the cnany qpeeee: snasiany we nee yout. 

) The audit committee shall be supplied with a copy of the 
and it shall be their duty to examine the same with 
the accounts and vouchers relating thereto. : 

(33.) The audit committee shall have a list delivered to them of 
all books kept by the y, and they sball at all reasonable 
times have access to the and accounts of the company. They 
may at the expense of the company em accountants or other - 

to assist them in in such accounts, and they may 
relation to such accounts examine the directors or any other officer 
of the company. 

(34.) The audit committee shall make a report to the members 

balaneo chest and Gensnnts, and in every seth supers ae 
opinion, the balance-sheet is a full 


ay yoene 
Notices. 
) A notice may be served by the company upon any mem 
ly or sending it through the ms i 
ss ooh monsber ot bie Pat 


An etme by post, 
rod ot son thedilpanaaied the same would be de- 


Winding up. 


(37.) The company shall be wound up voluntarily whenever an 
extraordinary resolution, as defined by the companies act, 1862, is 
passed requiring the company to be wound up voluntarily. 


352 Names, addresses, and descriptions of subscribers. 


“1. John Jones, of in the county of , merchant. 
“2. John Smith, of in the county of 
“3. Thomas Green, of in the county of 
“4 John Thompeon, of in the county of 
“5. Caleb White, of in the county of 
in the county of 
in the county of 
* Dated the 22d day of November, 1861. 


_ Witness to the above signatures : ns 
No. 13 Hute Strest, Clerkenwell, Middlesex. 


Form C. 


Memorandum and Articles of Association Company Limited 
Gucrenies and Having @ Coptial Devided tale Shaves ad 


Memorandum of association. 


Ie, "Tho name of the company is “ The Highland Hotel Company, 
oe The registered office of the company will be situate in Scot- 
Srd. The objects for which the company is established are “ the 


epesaeren 2 St 
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amount as may be a exceedin 
We, the several persons w 
are desirous of being formed into a company in pursuance of this 
memorandum of association. 
Names, acidresses, and descriptions of subscribers. 


“1. John Jones, of in the county of , merchant 
“2. John Smith, of in the county of 


Dated the 22d day of November, 1861. 
Witness to the above signatures 
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We, the several persons whose names and addresses are subscribed, 
agree to take the number of shares in the capital of the company 


set opposite our respective names: 


Names, addresses, and description of subscribers. 


G] sanssud ti 


the 22d day of November, 1861. 
Witness to the above signatures: 


A. 
No. 13 Hute Street, Clorkonacll, Biiddlocen 


Form D. 
Memorandum and Articles of Association of an Unlimited Company 
Having a Capital Divided into Shares. 

Memorandum of association. . 
lat. The name of the company is “The Patent Stereotype Com- 


Poa. The registered office of the company will be situate in Eng- 


‘ 8d. The objects for which the company is established are “ the 

© Working of a patent method of Seating and casting stereotype 

~ plates, of which method John Smith, of London, is the sole pat- 

S | entee.” . 

~ $64 We, the several persons whose names are subscribed, are de- 

sirous of being formed into a company in pursuance of this- 


memorandum of association : 
Names, addresses, and description of subscribers. __ 
1, John Jones, of , in the county of , merchant. 
“ 2. John Smith, of , in the county of 
Thomas , in the county of 
» in the county of 
, in the county 
, _ the county of 
in count 
ber, 1861. 
above signatures : 


No. 20 Bond Stress, Middleen. 
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Articles of Association to Accompany the Preceding Memorandum of : 
| Association. 
Capital of the company. 


The ca ital of the com ina ee i aac aammammsg 
sountp chastne? ons hundred pounds 


Apelteation of tole A. 
All the articles of table A shall be deemed to be incorporated 


with these articles and to apply to the compan 
We, the several nunevandadiamacssndentiell 


agree to take the number of shares in the capital of the company 
set opposite our respective names : 


; ee Number of 
shares taken 
| 
& 
2 
aS 2 
3 
4 
1 
18 
Dated the 22d day of November, 1861. 
p Witness to the above signatures : 


Mo.20 Bond Sires, ifideses. 
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License © Hold Lands. 


i i of lands). The conditions of this 
are rah sondideas fone . 
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First Part. 

Date and chapter of act. Title of act. 
21 & 22 Geo. 46...../ An act te promote trade and manufactures by regulating 
7&8 Vict. “i An att for tee oe 

a 2808 @28ee 

. me incorporation, regulation 
7 & 8 Viet, c. 121 .......] An act Sr Mellitating the bape ster nent 

eteok companies unable te mest engage 

7&8 Vict, o 218....... Ranks ia 


8&9 Viet, o. 9B........ | 


ii 
i 


4 
f 
4 


9d 10 Viet., o. B.......) 


I 


9 & 10 Viet, c. 76 .......] An act to regulate . 

10 & 11 Viet., ec. T8......] An act to amend an act for the registention, incerperation, 
and regulation of joint-ctook 

1] & 12 Viet, c. 46......] An act te amend the acts fer 


| 


12 & 13 Vict., e. 108 ..... 
19 & 20 Vict., c, 47 ...... 


20 & 21 Vict., c. 14......] Ap act to amend the 
20 & 21 Vict., c. 49 ....../ Am act to amend the 
20 & 21 Vict., c. 78 ......] Am act to 
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$58 Second Part. 
@ 
7&8 Vict. oc. 1138, s. 47 


Existing companiesto §8=—6s persons 

muos tablished on ~—< May, one thousand 
eight hundred and forty- 

carrying on the trade or business of bankers 

within the distance of sixty-five miles from 

London and not within the provisions of the act 

in the session holden in the seventh and 


d exceeding thedis- — 
ve miles from London under the 
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BALPH L. GOODRICH, Clerk. 


depositions were read and used as evidence 
on the final heutinns of the cause, viz : 


part of defendants, A. H. Jounson, a witness known to me 
being to me at the time and place aforesaid pru- 
y me first duly sworn to testify the truth, the 
whole truth, and nothing but the truth in regard to the mattersin . 
contro in the suit aforesaid, did then and there on his cath 
aforesaid as follows, to wit: ’ 
. T reside in Oberlin, O., part of the time and part of the timeia 
Het family live Oberlin, O. I presitient of the Arkansas 
ve in . Tam 
Midland Railroad Com ; | 
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A. I had some correspondence with Alfred Sully, of New York; 
also with John Bergthiel, of London, England, whom I understood 
to be one of the first-mortgage bondholders and controlling 
over two hundred of the first-mo bonds. — 

@ Have you now the letters or — received from these persons 
or copies of your letters to them? If so, please file the same as ex- 
hibits to your deposition. 

A. I have non- of the letters received from John Bergthiel or 
Alfred Sully prior to the sale. I have copies of letters written to 
them—two to Alfred eo Pew to the sale, one dated May 15th, 
1877, and one May 17th, 1877, which one marked Exhibit “1” & “2;” 
also = of letters to John Bergthiel, dated July 17th, 1875, April 
ty 1876, — 5th, 1877, designated as Exhibit- “ 3,” “ 4,” and 
_ “65,” respectively. 

_. Q@ What was your object in writing these letters, or rather the 
peeping up this correspondence with the representative of the bond- 
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t I could make my- 
to them in ieeasien tds interest than any 
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im in regard to railway property above spoken 
that occurred. r 
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ane time, stating that he was then in with the 
bondholders. - I have not his letter to me, but rye FE 
ee him in answer to it, which I herewith file, | Ex- 
ibit oe 
Q. Have you made any search for all these letters written by 
others? If so, state with what success. a 

A. I have looked and have not yet found them. I will look 
further, and if I find them I will produce them. , 

Q Did Mr. Sully ever make any demand upon you for the pay- 
ment of this three thousand dollars; if so, when and how? 

A. He made several demands card, of which 
I have a copy, of which I “ Exhibit 7.” 

Q Did Alfred Sully ever, at any time, tender to you or offer 
surrender to you the bonds issued by Arkansas 
tral Railway Company? 

A. He never did. - 

Q Did Alfred Sally or any one else in behalf 
bondholders, prior to the institation 
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of the . 
Ifa whee did pou become such president and how 
it continue? 


trip to Arkaneas to ex- 
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of this. memoranda... I afterwards took it to Mayor Horn- 
asked him, in it ia ng, if it 
did as receiver 


i 
sf 
rE 


agreemen 
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fo: Board of directors met pursuant to call of the president. 
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+ Sally accounting for the sums which 

: books seem to us to have been 
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of directors and recommend the passage ) 


CHAS. C. WATERS. 


_ Upon motion of Maj. Palmer, the preamble and resolutions offered 
commitiee were unani iy 
The following resolution, offered by Maj. Palmer, was unanimously 


ry of the president of the Arkansas 


Resol 
Central Railway Company be fixed ‘at the sum of seven 
thousand five hundred rs for the year following the last 


slection. 
Board adjourned sine die. 
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EDWARD VERNON. 


re Yours in haste, trul 


New Yor, October 19th, 1874. 
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New Yorx, October 5th, ae 


A. H. Johnson, Esq., Oberlin, Ohio. . 

a fomey nee oy .* arrived —_ gland, and ail n 
vices from Mr, presume we have to wal 

but in the meantime I am afraid that the delay will i ‘uenhee ene at 

seriously with my plans, as it will throw me on dato the winter, whi 

I shall have other pressing demands on ~~ time. I allude to this, 

as J do not like to undertake anythi and abandon it half fia- 


in connection with the new paonpatie terminus which is projected, 
is — = serious than I anticipated, involving a pamphiet 
. Yours in haste, truly, EDWARD a 

tce- 


440 Ex. Y No. 26. 
LonbON, 27th, 1874. 
A. H. Johnson, Esq. ~ 


My Dear Sir: I have been ve annoyed to-da fi 
that some of the second- rg, Conds gpa! by oar 
to find how many are out or 


have to face nor where the end will be. gerne at 
am satisfied, viz., that the Credit Foncier are much im 
what I say and the —_ 


best a. hat tr ao ay 
new here. They move wly 
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of literary delirium tremens unless I can ‘manage to find some stit- 
ring vccupation which will employ me for 8 or 10 hours a day. 
The trip has not done me as much good as I had anticipated when 
I left, and the reaction has been too sudden ; but perhaps everything 
_ will come out right eventually, and I have firm faith in ultimate 
success when I know that our cause is right. I have made up my 
mind not to take any action in the suit instituted last January by 
Bergthiel and Wardrop to make the trustees hand over to the Ar- 
kausas Central Railway Company the money which they had 

441 originally contracted to pey for each bond, viz.,£7710s. While, 
: they are legally bound to do-that much, still it might 


create some hard feeling and prevent the Credit Foncier from lend- 
ing to our _— in its t shape that co-operation which might 
reasona 


a It is wonderful to me how 
Dorsey was enabled to -wink these people and borrow so much 
money when he was over here. They must be remarkably gullible, 
but have now learnt a lesson not to make investments without some 
er er oamene © t to their atten- 
tion. all accounts there is plenty of money in this country 
and Germany seeking investment, and it is to be hoped we may get 
some of it; atany rate, I shall do my best. I see from the New York 
pers of the 15th inst. that the Erie board of directors have elected 
[. J. Jewett president, and that the Baltimore & Ohio e have 
not en as was originally contemplated, any voice in the man- 
You must excuse me for not adding more and, with my best 
wishes, believe me, : 
Yours truly, EDWARD VERNON. 


442 Ex. Y No. 30. 


Bennett Hovse, Dee. 30th, 1873. 
Edward Vernon, Esq. 

Dear Sie: A remark you let drop recently, that your most marked 
failing was that F new sympathies were too easily drawn out, and 
being conscious that I have a similar weakness nates 
to in kindness that I have the teat confidence n your intel- 
; that the best interests 
tforward deal- 


you 
] and your judgment and d 
the arbacons Con requires a plain and 


Dorsey's repu it will reflect the highest credit upon your abil- 
‘ity and prove you a truer friend than many of hess bo Gueme now 


4 wih I remain your obedien 
respect, r t servant, 
oa A. H. JOHNSON. 
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443 Ex. Y No. 23. 


New York, 28th, 1874. 
A. H. Johnson, Esq. - 


Dear Sir; The enclosed letter for you has been received here 
- . m. No a deg —— — - rene written ss to- 

y, deprecating the delay in proceedin necessary inves- 
tigation. The Fact of the matter is that I want to be at work as 
soon as possible, with the view of getting through before the 
sets in and ga my time from December to compilation of the 
manuel for 1875. Iam in hopes of having an interview with Mr. 
H. 8. McComb and his associate board of directors some day this 
week, when my mme for establishing a connectiun with their 
system will be plainly shown in detail. I that it will work. 


Yours truly, in haste, 
: . EDWARD VERNON, 
Vico- Presi 


444 Ex. Y No. 24. 


New Yor«, July 11th, 1874. 

Albert H. Johnson, Esq., pres. 

Dear Sir: Yours from Oberlin received and contents duly noted. 
I will be forewarned and consequently forearmed. There is no 
in sending you the statement received from Kellogg, as it is 
incomplete and does not include any accounts of construction ; 
write you immediately on my arrival, and in the meantime address 
me care of Bergthiel and Wardrop, 84 Lombard St, London, Eng- 
land. Please send next draft to Mrs. Vernon, at Champlain, Clin- 
ton Co., N. Y. 

Hastily and sincerely yours, 


EDWARD VERNON. 


445 Ex. Y No. 27. 


At Sa, July 20th, 1874. 
A. H. Johnson, Eeq., Oberlin, Ohio. 

My Dear Sin: We have had oro Sees 
present time, and shall in all probability reach Queenstown to-mor- 
row and Liverpool Wednesday. I have not been sea-sick at all, bu 
in other respects, am very far from well. ey ener rm oy : 

m 


activity to one of comparative inertness has been for me, 
and I have suffered in consequence. ay nen ce 
hurried scrawl is that you be informed of my safe arrival some 
days sooner than you would be if I were to wait until I reached 
arenas Will write you again from there and by somalioe in: 
from London. Trusting that I shall be able in my succeeding let- 


ters to make a report, 
I mee en truly, EDWARD VERNON. 


'  - earnestness, but 
se en AN 
_ >. with that of the first-M. bondholders, and if we are beguiled into 


‘SUB CREDIT COMPANY (LIMITED) VB. 


446 Ex. Y No, 18. 
$1 axp 32 Craven Sr. W. C., Lonpox, Aug. 24th, 1874. 


_ A. HL Johnson, Esq. _—— 


Dear Sim: Enclosed you will lee 
holders prior to the meeting on Wednesda instant. I have 
y passage by the steamer City of Montreal, leaving Liver- 

ber 8rd; hence may expect me back in New York 
or 16th prox. course my plans may be somewhat 


* modified + otic eer Wednesday, but I am more than 
anxious to 


once more at home and in my old quarters. 


Hastily, but trul rs, 
a EDWARD VERNON. 


447 Ex. Y 31. 


Oser.tn, Jan. 5th, 1874. 


Dear Siz: Allow me to express oe oe my entire confidence in 
your integrity and your qualification for the task you havé under- 
taken. Let me entreat you to allow yourself no 1 pleasure 
or self-indulgence until the success of the enterprise is guaranteed. 
I aw suffering most keenly the humiliation, mortification, of disap- 
— hopes and unfulfilled promises and expectations in regard 

the A.C. R’y; but the railway has suffered more than me, and if 
the people in Europe who are interested in the road are affected as 


I am are thorough! epee with representations and prom- . 
ines, noe either with too little judgment or with too-little regard to 


facts. It will be p seca duty and the labor to which must bend 
energy to divest the enterprise of everything Make no 
tations which will not the closest scrutiny ; state no 


facts that will not undergo the most thorough investigation. Let it 


stand on its merits as it is; I believe they are sufficient to carry it 
through. If they are not you and I will stick a stake and leave 
nothing to be torn up that we have done. Pardon my freedom and 


oy creme pride, and interest are at stake, and 
t your true interests and mine, too, are identical 


anything jeopardizing these interests in the hope of a present or ap- 
parent success we 1 as surely fail as did my most illustrious 


_ predecessor. I regret that you are unable to have a clear and 


concise statement from Col. Dorsey, but he seems exceedingly 
somewhat 
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am 
will forward th 
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449 «Ex. Y No. 10. 
New Yorx, Mey 7th, 1874. 


Messrs. Berthiel and Wardrop, 
or not. Senator Dorsey, 


iu proposi accepted 
director of the Arkansas Central R’w- Company and a 
holder, told Mr. Johnson in Washington last Saterday 
submitted a propasition, or rather tions, of T now have 
,and that he was an ng day a definite 


of the Arkaneas 


ing ns inclined to be 

qautive cltean of tho camgeny end ch o-cueha sujueeaa Gia 

ecutive com and with a 

ster Dessay’ sepetation onl suum en esuunb init ises. 
Respectfully, EDWARD VERNON. 


To Robert Ludlow Fowler, Eeq., Drexel’s building, room 432. 


450 New York, Mey 8th, 1874. 


Dear Sir: In my communication to of , after 
i +x pt = or! 


by recommending any plan of action 


re - REN e. GAL ag 
i, ae 
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$10 THE CREDIT COMPANY (LIMITED) Vs. 
facts and the true condition of the property. Trusting tliat this ex- 
e 


will prove sati , I remain, - 
am“ epee — ED. VERNON, 
: : 1ce- 
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New York, May 14th, 1873. 


A. H. Johnson, Esq. 
Dear Sir: I have just time to write you a few lines enclosing 


copies of my letters to Mr. Fowler. I considered him very imperti- — 


nent the Ist day when I saw him with you, but imagined everything 
O K when he walked up with me to the corner of Wall street an 

Broadway, and he comak with meabout the advisability and I may 
almost say wees making out a clear and succinct statement of 
facts for the bondholders. the following morning, so that he 
might not misunderstand our views, I addressed him letter marked 
No. 1, in which I did not think that there was any harm, but he 
came in about 4 p. m. and began fretting and fuming, stating it was 
very officious in me to write such a letter. Here I stopped him by 
saying, I never allowed any person to insult me in my own office; 
that if he wanted to talk rationally I would do so, but that I had 
always imagined he or his firm were ically counsel for the 
Ark. Cen. R. W.; that Dorsey had paid him money and charged it 
against the Co., and that he a power of attorney to act for Dor- 
sey when in Europe; hence my ion about having a careful 
regard to his reputation as counsel in the premises. I him that 


; said that he had not availed himeelf of hi 
. I then told him that if, to use his legal ph ogy, he 
wnerely an amicus curia, I would write him a letter for him to 
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453 Ex. Y No. 17. 


Boston, June 13th, °74. 
A. H. Johnson, Eeq., pres., Helena, Ark. 


Dear Sir: Your last letter from Oberlin, O., was an eni to 
me, inasmuch as you sent in tho envelope a letter to friend 
and another sheet which was evidently the second sheet of a letter 
addressed to me. I have sent friend y's letter to him and per- 
haps he will forward what you doubtless misdirected to him. I 
have been far from well since I saw you, but have been working 
very hard and now have a fair expectation of having the volume 
for 1874 out by Wednesday, if not before. At any rate,I have writ- 
ten Dorsey that I will see him in Washington on the 18th inst., and 
I intend to be there. Of course, I do not know what his plan is, 
but he may rest assured of one thing, that I will not any ob- 
stacle in the way of any well-matured plan which will inure to the 
completion of the road. Every day I live I am more enthusiastic 
about the ultimate financial success of that undertaking, and I 
to see the management pass into the hands of those who will 
these, our private interests, more than the good of the 
country traversed by the road. You will excuse me from adding 
more at t, as [am in a quandary about the Ist part of your 
letter a uently cannot answer advisedly. Poor Dorsey! I 
feel very much for him in the severe loss which he has sustained, 
and at the same time his wife must suffer more acutely. 
Hastily, but truly, your friend, ED. VERNON. 


454 Ex. Y No. 7. 


Mr. Vernon Horst, Battiuore, November 14th, 1874. 
A. H. Johnson, Esq., president Arkansas Central R.-W. Co. 
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n for reconstruction of the property which was originally cou- 
eee As regards my present visit to a it is made in 
connection with some very important interests o 
* should from thé introductions which I have prove successful. 
All that I want is to secure sufficient money to carry 
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£2,000.00—$10,000.00—from the amount in their hands, and with 
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iety of making 
the trustees conti t upon their deducting a sum 


authority to 
not to exceed — 


which 
will doubtless be made by your predecesso is recent 
trip to Europe. In pac f out also your programme, as I under- 

tion and have me ap- 


vice-president in New 
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Ex. Y 16. 


A. H. Johnson, Eeq. 


are 
will have to be dropped. I believe that what 
said about all the bonds being represented at that meeting in Lon- 
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don is a fraud, as a German merchant has been in here this p. m.— 
referred to me frou London—to make enquir-es. His correspond- 
ents are a widow and 2 brothers in Amsterdam, who have, accord- 
ing to his statement, $75,000 invested—nearly one-tenth of the 
whole; will write you more on Monday, and in the meantime be- 
lieve me hastily but very truly yours, 


ED. VERNON, 
Vice-President. 
460 Ex. Y 14. 
New York, May 2nd. 
A. H. Johnson, Esq., Oberlin, Ohio. 


Dzar Sim: I am forgetful whether I answered your letters of 11th 
and 15th inst., but I have been so closely occupied with work on my 
book that I have not found time even to dictate any correspondence. 
I am taking a resting spell now for a few hours, aud am answering 
op my which has accumulated awfully. I met 

useey to-day on the street, and he tells me that a committee of 
bondholders are over here and that they have been to Washington 
to seé Dorsey. Where and how he gets his information I cannot 
tell. If it is true I am giad of it, because with them we could soon 
arrive at some definite conclusion. From what Hussey said they 
think they have found out enough to put a certain gentleman in a 


very disagreeable position if chuose to press the matter. More, 
- however, when I ‘se you. _ ‘ 
Yours very truly, EDW. VERNON. 
461 . 7 Ex. Y 13. 
New York, April 4th, 1874. 


A. H. Johnson, Esq., pres. Ark. Cent. Railway Co., Helena, Ark. 
Dear Sir: 1 am in receipt of yours dated 3rd ult., and am pleased 

to hear that you have got matters in such a train that can soon 

ne or eegnaonnes those interested in the Ark. Cent. Railway 
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nothi Rare Serene geass Ost 8 hee ee ee 
until make a movement before ing our hand. I enclose 
zon a ee ae here for you and has laid on my desk 


=e re eS 
Vice-President. 


Yours traly, 
462 Kx. Y No. & 
New York, April 1a, 1874. 


in New York 
tions which have arisen since I saw you 
bonds. I have studied carefully Gov. Bax 
wend published in the Little Rock paper, but I fail to see the 
orce of his arguments. Meanwhile, it is 


; action may enable us to 
the road out of the hauds of the sequestrator or to effect 
plan of nization on much more favorable terma I 
written to Mr. Tappen asking him to forward me, 
detail statement of earnings and expenses. Perhaps 
able to find some method of reducing the operati 
that at any rate there ma be a small margin of profit 
all accounts, I understand does not now exist. I am uncertain 
to do about the $140,000.00 State aid bonds, which are now held 
the Importers’ and Traders’ Bank and which you ask me to 
of on account of the Oberlin National Bank. Your first 
structed me to sel] at not less than eight cents on a dollar. ’ 
lar course was recommended by your brother-in-law, cashier of the 
bank, but your second letter » Do not sell 
do? Jenkins writes again, Sell by all. means, and mentions 

Guest and Co. or Mr. Ri will take the bonds. I 
463 written Mr. Jenkins that I do not like to act in the face 


~~ 
@ 


such obligations. I have 
sympathy for the difficulties under wh 
gested that his best course was to wait patiently, for 
overlooked in any reorganization of the pan 
has written me a letter asking 

; t office. 
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y connected with the 


‘Foad was lly in the contracter’s hands. [ do not know 
whether are any vouchers on file in Helena covering Mr. 
Buck’s claim, bat I would that, if the liability wasincurred - 
in ing the road, some effort should be made at once to Pay 

or a oy tg: Trusting to hear a you soon ei 
telegra or letter, I remain, yours respectfully, 
"7 23 . ED. VERNON. 

464 Ex. Y 6. 

Mr. Vernon Horet, Battiuone, November 11th, 1874. 
A. H. Johnson, Eq., Oberlin, Ohio. 
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tion, and I have no meansof subsist- 

up; hence the first good 

strangely derelict in duty to m 

1 enable me to on my 
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anything in my power ourself, indi- 
fot the Arkeness Contral rativa in liciiions oul 

be back again in time to help ng 

; shall be in New 


here now for 10 da 
, aleo next y and Wednesday. 


ED’D VERNON. 
465 Y No. 3.” 
New Yor, Ocober 3id, 1874. 
A. H. Johnson, Eaq., Oberlin, Ohio. 
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468 3 Ex. Y 4. 


New Yorx, November 13th, 1874. 
A. H. Johnson, Esq. 

My Dear Sir: I received poe of 9th inst. yesterday, on my return 
from Baltimore, and would have answesed it immediately but for 
an unusual press of work which bad accumulated during my ab- 
sence. Your explanations relative to the position in which you 
have been placed by your connections with the Arkansas Central 
= me much, but perhaps it is unavoidable, and all that can 

done now is to possess your soul in patience until the com- 
mittee of bondholders takes some actions, which, from present ap- 
pearances, is very uncertain, although, from the last accounts, con- 
tributions to the funds for investigating pe 
slowly, and the committee were anticipating oo report 
Oa Seta AO 1 note your remarks relative to not re- 
signing my position as vice-president, and will remain to assist you 
until .you find some person with more pecuniary resources to help 
the enterprise forward. Perhaps I may be able to do some good in 
London by Semi ROT up and influencing them in the right 
direction. I have to draw on you to-day for $229.15, being 
187.50 for one-half year’s rent and 41.65 for assistance in the office 
at $6.38 per 


rent was due November ist, and I want it to be settled before I 


Seewesed bias 


469 Ex. Y No. 2. 


31 anp 32 Craven Sr., W. C., 
Loupon, Aug. 22nd, 1874. 


i rospectus, which will be 
Monday, that I have aitempted to put everythi 
holders prior to the meeting on the 
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have to deal with ao a present. It is to be hoped that the 
meeting will be productive results; anyhow, I cannot deter- 
mine on my tactics until I feel the sense of the meeti 
that your health is now recovered, I remain, a rs Araly, 


470 Ex. Y No. 1. 


u, Aug. 20th, 1874. 
My Dear Sia: We had a very strong 


but the upshot was that a committee was a com- 
mittee met again Thursday and had a session of 5 There 
was another meeting yesterday and there will be another on Mon- 


¢. 


day. From present appearances the place suggested me 
be carried out with coltaie eodetentiten but eabenmtaiaes 
be appointed first to examine into 
Should their report substantiate my views about 


= 


i 


4 


re 


? 


ve 
to be in New Y the 
alluded to above will consist, in all probabili 
Taussig, of St. Louis, and Mr. McFarland, if 
serve 


~ Yours, in haste, truly, ED’D 


Vico- Pres. 
To A. H. Johnson, Esq., Helena, Ark. 
471 Ex. Y 29. 
New York, January 13th, 1874. 


A. H. Johnson, Esq., vice-president Arkansas Central Railway Co. 

My Dezax Sin: Your two communications under date from Cin- 
cinnati 30th ult., and from Oberlin, Ohio, 5th inst. came duly to 
hand and their contents were very carefully noted. Relative to the 

first, I would state to you now, as on occasions our 
brief buf pleasant intimacy, that I have unbounded 
the future of the Arkansas Central rai it can be ex- 
tricated from ite 
manner as woul 


ve earn- 
ing abilities. I have also pointed out very clearly how the road 
may be built and order restored to what is now com ve chaos. 

have also recommended an immediate change of gauge, so that the 
road could enter economically and profitably into a competition for 
thorough business. Relative to Gen 8. W. Dorsey and his associates, 
I do not think that I have been as severe as my brief, and perhaps 
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$20 THE CREDIT COMPANY aaneel va. 
, insight into certain matters would warrant; i 


urally thrown by his orders to give no 
and minutes. Naturalists tell us of a bird in Africa, whi 
it is by the hunters, thrusts its beak or head in the 
magines that the rest of its body is concealed. Quere: 
friend in hiding his head f : 


right 


the teachings of the ’ 
be united again = tater end happier family than when on . 
is time than my very best wishes, 


Hastily, but truly, yours, re ED’D VERNON. 


Ex. Y 28. 


31 & 32 Craven Sr., W. C., Lonpon, Aug. 18th, 1874. 
A. H. Johnson, Esq. 


My Dear Sim: I have just had interviews, personally, with two 
of the largest holders of 1st-mortgage bonds in this country, and are 
inclined to think they will put more money in it at once and help 
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; but the difficulty is I do not know where all the State 
Dorsey igats yo 
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understand, with 
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moment, and throw the company into bankruptey. Anyhow, I 
will you advise you further next mail and bope to report favorably. 
Yours in haste, truly, : 
: ED’D VERNON, 


Vico-Pree. 
474 Ex. X22 


31 & 32 Craven Sr., Loxpon, W. C., August 8th, 1874. 
My Dear Six: Things remain much in dates quo, except that m 
advertising has been the means of putting me in direct comm 
cation with some of the bondholders, i 


tional convention at Little Rock, by passing resolutions repudiating 
the bonds issued —- wil reel in producing a bad feeling 
among investors, a e them hesitate against placing money in a 
State where i sions thenatminty basemen taal not the ex- 
i here in the country and it is, com- 
All that is wanted is confidence—con8- 


UE CREDIT CONPANY (LIMITED) V8. 


* entering into personal matters. I should not complain, however, 

- because I have been very well treated by all the financial men with 

whom I have been thrown se a —" that =. = 
good support. They natu see one in my posi wou 

not tate his intelligence by recommending schemes into the 

merits of which he had notexamined. Excuse more at present, and 

with beet wishes, believe me 

Yours very truly, ED’D VERNON. 


To A. H. Johnson, Esq., Oberlin, Ohio, U. 8. A. 


476 | Ex. Y 26. 


$1 & 82 Craven Sr., W. C., Lonpon, Auy. 10th, 1874. 
A. H. Johnson, Esq. : 


My Degar Sir: I heard of you to-day indirectly through a letter 
from’ Mrs. Vernon, dated 26th ult., and am pleased to know there- 
from that are well, although I should have been much 
better p to see your familiar handwriting. I am happy to re- 
wt progress in so far as thie—that Mr. Herly and the representa- 
tives uf the Dutch bondholders will be here this week, and then we 
can have a grand pow-wow and know definitely whether the Arkan- 
sas Central railway is to die a natural death or whether by the ado 
tion of my Plan or something kindred to it the project is to 
resu-cita I sincerely hope, for your sake, that success may be 
achieved, and that before the winter lets in we may have the whole 
road running. I only wish that Dorsey had not left such a bad rec- 
ord behind him. It would have been much easier work to have 


nevertheless, I am doing ore 
editor of most of the leading papers, 
of inducing them not to throw any cold water 
ly induce Mr. Sampeon, city editor of 
me with wo Re wee era what I 
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eee better when I want to use it. I will write you again on There > 

day and report progress in the meantime. | a 
Believe me yours truly, ED. VERNON, 

Vice- President. 


478 Ex. Y¥ 19. 


New Yor, February 24th, 1874. 


A. H. Johnson, Esq., pres. Arkansas Central R’w- Co.: 
duly received and noted. ‘To the fire I replied briefly on Saterday, 
uly recei rat on > 
and now write more at length on the subject of you 
When the facts are farnished me by Senator 
8 ize them and ime oS oe 
ition of the road property may bo see eee 
who wish to take an interest in it. There will be very. 
culty in making the when the figures are before 
help you very materially iu writing to London and 
gee whom 7 igut bed. in his 
rom any report which might be damaging to 
Until I had had an opportunity of examining 
and actually verifying opinions expressed in my 
from making any direct inquiries relative to the 
inanahens Glas As you are anxious, however, to know 
current flows, I will write over at once aud ascertain the true 
In your second letter you enclose a communication from 
don relative to exchanging 8,000 or 10,000 acres of land 
mon stock in the Arkansas Central railway. 
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and that I ma have definite authority to act in the 
Bach action on the part of yourmin ; 
ors will strengthen my hands and ena 
ively. What you say relative 


of no one who has 
ability ; bat — something 


of the so-cal 
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i i n’s opinion 
they can d do anything 
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manner in which 
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are worth about the same as old rails. We alwa 
the old raile, when we have any, and they sell 


In ether werds, 
rails, leaving eut the 
rails were worth $42 per ten in the market 
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caght to beep Z ee it would be 
say it would be worth half 


) of a platform car or flat car? 


e the expense of keeping up a car of that kind? 
run. 
the value of a box car? 


Id you estimate as the cost of keeping that up? 
same as a flat car. 
had any active experience in the construction of | 
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@ How map miles of road are you operating now ? 
A. About miles. , 


491 Cross-examination by Mr. Tappan: 
2 ee ee een 


ry Me, Thm ever examined «aap esy railway ? 
have no knowledge of 
2 You have never Known saying sboat ils condition or equip- 


is a difference in the quality of raile as there is in all 
earae all daim to make the best. 


gata amnesia cetacean 


in connection with that that there is 
rails. Old rails are old rails in the 


of old iron it at the mill ? 
would ‘be the value ot St Louis or Kan- 


do not know how far we would have 


A. Ne. 
Qe See RR PS Ce ee 


iden of the price of labor in the v= 
eas Central railway is located as compared 
labor in this country ? 


ou know anything about the price of labor down there? 


bring them 

A. No. 

rE: 
a 
used or well 

A. No. 

Q In referring to the value of engines and cars, box and fiat 
a: = have spoken of them as of the first quality ? 

es. 


GEO. H. NETTLETON. 


493 And the said 8. W. Donszy, being produced, sworn, and ex- 
amined on behalf of complainant, deposed and said: 


Direct examination by Mr. Exs: 
Q State your name, age, occupation, and. present place of resi- 


330 THE CREDIT COMPANY (LIMITED) VS. 
& Co., who were the parties at the head of the railway com at 
thattime? — ‘ite eT 

A. As officers? 3 

Q As officers. 

A. I think the organization at that time was in a chaotic condi- 
tion. may have been a nominal president, but as no work 
had been done or money expended the ization was not consid- 
ered complete. I think that is about all I can say on that point. 

Qe the style of the railroad com at that time? 

A. Arkansas . pany, organized 
| charter granted in 1852 or 1854. 

495 bho composed the firm of J. E. Gregg & Co. at that 

A. 

Q 

— * 
came | 

Q SEE Goegy @ On. chen you formed 
your way com 

A. with Mr. Gregg and sccordin to my 


: H. F. Hale, a Mr. MeMillon, J. C. T: 
. Kilpatrick, n M. Webster; but the stock of J. 
which was made up of twenty-five shares, was not 


y shares? 
was divided, for the purpose of convenience, into twenty-five 


was the value of these shares ? 

per share, as J remember. 

It was, then, a joint-etock company ? | 

ee pny organized under the law, 

bat was substantially a join company as to the arrange- 

~* sone : ~s trol th 

in your or u your con e 

entered into between J. E. Gregg & Co. and the 

Midland Railroad Company ? : 

not seen it for some time, but I have no doubt it is 
have of J. E. Gregg & Co., as those papers were 


make search for the same and produce it if it 
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who wrote said contract ? 

n J. Hornor. I remember discussing the matter 
him as to the form of the contract and its scope. 
ee any connection with the construction company 


considerable money into the construction company, but 
stock in my own name. 

represented so much of the stock as you were entitled to? 
Col. Gregg was trustee, but the records will show that. 
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rly aly Aa & Co.? 
A. I think I have, bat I will not 
since, and 


<<) eran dnee rs denammanameianiasc the firm of J. E. 
: eee eos ion in his own name. I supposshe hadan 


Q Taylor, H. F. Hall,S. I. 
been two or three others, and I think 


lect. I think there were nine 


struction of a railroad anywhere. 
issued or to be issued under the con- 

with the company ? 
ided for a.mortgage, I think. I am quite cer- 


& Co. derive their means in order to 


qie caEprr compaxy (tIurT=D) vs. ‘ 


board, of which the Governor of theState was the head, who wasauthor- 
ised to issue to the different railroads a certain amount of bonds 
per mile, which were to be granted when the road was graded and 
tied in sections of ten miles. The award to this road was made by 


Clayton. 
Q Who interested themselves on behalf of the railway company 
to obtain the issuance of these bonds from the State ? 


a 


es, sir. 
Well, the law required that the president should certify that 
~~ section of ten miles was completed, and thereupon 


f as president, and, as I said before, I think 
Gress, and ibly A. H. Johnson. The 
ce will show who gave the certificates. 


a ortgages issued by the railway company ? 
= A. I cannot give the date of the issue ; the records will chew. 
Be Q ‘What was done with the mortgage bonds issued by the rail- 


company ? 

bonds were sold through the Credit Foncier of 
, England, and J. H. Grimes, of Amsterdam, Holland. 
undertook to negotiate the whole amount of bonds in 

1872, but failed to sell the bonds. 

, 2 ona many bonds were issued under the mortgage? 
Q What was the object ‘of patting a second or supplemental mort- 
gage upon the rail ? 

501 A. Some time in the winter of 1873 Mr. Grimes and 
- Mawatte, then president of the Credit Foncier, wrote to me 
the issue of the whole amount of bonds should be made in 
block and placed in their hands, so that they could the more readily 
handle them. Under the first there was a provision that 


the board of directors They 
, that unti was 
in accordance with the peent i 
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pany the bonds held by it on the ‘incomplete sections of the com- 


at that time,'in 1 
railroad no one had advanced 


any idea as to the mod 
508 done was to secure State ai 

: ree, with the help 
company, as well as by the aid of citi 
issue the poem. © bonds, which 
Hornor and a y 

That was in 1871, some time; I can’t say the exact date. 1 know 
went to England in the fall of 1871, 
so that the m must have been 
of 1871. N ns to raise mo 


f 
was given by the board of directors full powers of ettavaey t06s0 
for the railway company, and also by J. E. Gregg & Co. full 


those 


bonds when earned.- 


was the legal adviser at that time—that is, at’ 


did Major Hornor act as your legal adviser—attor- 
the company ? : 
I think he acted until the time Col. Gregg bought Gen. Tap- 


— 
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pan out; that is my recollection. ‘In fact, I think he acted longer 
than that; perhaps until the spring of 1872. 
Q How long did your connection with the Arkansas Cen- 
505 tral railway continue? 
A. From January, 1871, until January, 1874, I think. 
Q. ne what period did you carry on your financial negotia- 
tions 
A. 1871 and 1872 and part of 1873. - 
Q. Did J. J. a" i as treasurer of the company, keep a record 
of the bonds issued ? 
A. I presume he did. 
Q. And the monies received by the company and expended by it? 
A. I suppose be did. 
Qo Was it his duty to do so? 
A. Yes, sir; and I presume he did. 
Q From your intercourse with J. J. Hornor at that time, as treas- 
urer of the company, do you know whether he was cognizant of the 
financial status of its affairs and knew the amount of securities it re- 


ceived and had e amount of money realized therefor 
and the amount of money expended ? 
A. I think he did. 


Q It was his duty to be informed of these matters ? 
Q As print ofthe company, dd you Scisialinaas | 
t company, did you consult and advise with 
him as to the methods to be be adopted in the negotiations of these 
securities or did you act entirely independent and of your own 


a taanteni tly or on m Oe motion. I acted 
with the advice of the ing members of the board of directors 
and discussed all these matters with Hornor and others while Hor- 
nor was connected with the railway company. 


506 Q. Did you ever deny him any statement of the affairs of 
the company that was within your knowledge when requested 
therefor by him ? 

A. No; I never denied him or anybody else such statements who 
were entitled to have them. The of the railway company 
— E. Gregg & Co. were open to the 

times. 

Q. In those books were all these things recorded ? 

A. Yes, sir. 

Q Were there any dividends declared upon the stock held by the 


somqeting firm of J. E. Gregg & Co. which were earned 
firm under this contract with the Arkansas Central Railway 


sy. have stated before, there was no stock in the firm of J. E. 
Be: Co., but simply shares provided in the contract. There 
a. me dividend of bonds made upon those shares to each one 
2 "Ware those dividends declared during the time that J. U. Tap- 
member of the firm and owned shares therein ? 
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@ The books will show, will they ? 
pis A. J. E. Gregg & Co.'s will show that. 


* 
’ 


i. 


* ‘ 
~ 2 
* — 


with the 
these municipal bonds to 


hile you were 
duty and actually secu 
a Teeeld net G nd H the in charge, 
. IT could not say. | a ornor were the persons 
but which of them or w either of them did that Ido notkuow. - 
Q. Were those bonds issued on a vote of the people of the respect- - 
ive counties or cities ? 
A. Yes, sir. 
Q. Did you have anything to do iv connection with the issuance 
of these municipal bonds ? ! 
i had all the bonds voted before I went down 


. E. Gregg & Co.? | 
A. Well, I think Ta & Hornor were attorneys to begin with, 
and afterwards J. C. Palmer and C. C. Waters. 
Q. ee a ee 
by reason of their connection with 


508 ry Wee the 
ere attorneys 
the company and J. E. Gregg & Co. or were they hired and paid paid 
2 to the services ? 
cannot answer that question. I knew they were the attor- 

neys we consulted whenever we required legal advice, up to the time 
I have heretofore mentioned. 

2. oo recollect any allowance being made to them specially? 

. No, sir. 
Q How came J. J. Hornor to withdraw from the railway com- 


? 
: A. 1.do act sensember why be withiven or the cae ime chen 
| he withdrew. 
| | Pred ae know A. H. Johnson; if so, how long have you known 


m 
A. Yes, sir; I have known him about twenty years. ; 
Q. Did he have any connection with the Arksneas Central Rail- 


ae fe = ny while were connected with it? 

| . He had, in the first no connection with the railway com- 
pany but with Gregg # He owned one-half of one share. 

| . Q@ Whea ee ny 
509 A. About the time I went there. 

| md Se under which he became 
a member rm | 


A. I think I saw him in Ohio in .December, 1870, or January, 
1871. I explained the case to him and he wanted to take an inter- 
est, and he took, I think, one-half share—possibly one share. : 
Q. What was a share? 
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A. $2,000 each. : 
Q. What business was Johnson engaged in before he formed his 
connection with G & Co.? | | 
A. He was in the banking business, ina national bank, before and 
after he formed his connection with the company. | 
Q. Where did Johnson reside at that time? 
' A. At Oberlin, Ohio. 
Q. Did he obtain his interest in Gregg & Co. and retain his resi- 
dence in Oberlin? 
© Hot lo. after h ired this interest did he continue to 
ow e acqui is in id he continue 
reside in Ohorkkn ? 


A. He resides there now, and has eversince, think. He is spend- 

ing, a of his time, I understand, at Helena. 

510 | t whose instance did Johnson buy an interest in the 
concern of G & Co.? 

A. The first interest 

Q Ye , 

A. I do not know that there was any. As I explained in answer 

a former question, I submitted this matter to Johnson in De- 

or January, 1871, and he was very anxious to take an 

wanted a much larger interest than he could get. He 

think, one-half of one share. : 

- you indebted at that time to A. H. Johnson in any 


if 
is 


W 
nt 
N 


Peps 


o, sir; in no way whatever. 
ition in the bank did he “yp ty OF 
think -he was t. I think he just been made 


acquired this small interest did you have any 
tn 


: 


or negotiations with him ? 
what respect ? 


A. The only negotiation I had with Johnson was to pay 
511 him his dividend upon the proceeds of county bonds of Phil- 

lips and Monroe counties or Helena city, he having put in 
$1,500 as his interest with & Co. My recollection is that he 


received from Gregg & Co. $1 of bonds as a dividend on that 
interest. Some time in 1871, I cannot give the precise date, I was 
Gol. Grogs telegraphed me he wanted $10,000." 1 hed $160,000 of 
regg me he wan , ; 
the State aid bonds of Arkansas. Johnson told me he would let me 
have the $10,000 if I would give him $30,000 of State aid bonds as 
security, and he would have it discounted in Cleveland. I gave 
him $30,000 of State aid bonds, which were then quoted at 70 in 
New York, and he sent G the $10,000. That is the only trans- 
action I had with Johnson involving money that I remember of, 
except the transaction of the purchase of Gregg’s entire interest in 
J. E. Gregg & Co., which occurred in the winter of 1878. 
Q For what length of time was this loan of $10,000 made? 
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A. That I have forgotten. 

Q. Did you execute a ey note at the time and an interest 
note with which were pledged these State aid bonds? 

A. I think not, but I am not positive. 
512 Q. Do you know whether Johnson comme the loan in 
Cleveland on the bond as he represented to you? 
A. I know he told me afterwards he had done so. 

ry Were those $10,000 ever repaid, or did you ever hear from 
your bonds after that? 

A. I think Mr. Johnson sold the bonds and also rath a large 
amount of the bonds which I deposited in his safe, 
me, of ee county, Monroe county, and Helene ef city. In vali tbetfall 


of 1878, when the financial panic came, he took them outof my box 


and sold them and has never accounted to me one cent for them. 
Q. How man a in amount of those municipal bonds did you have 
in this me and when, where, and under what circumstances did he 


$85,000 


a Euro 
ee een 
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and left Mr. Johnson in charge ay 
when I returned, after the aul of Seprobee 
from a statement made to me by Mr. ane | 
some of the money of the bank, as he claimed, to pay the expenses 
of the railroad, and that he was forced to sell my bonds to pay a part 
of that money back tothe bank. I never had any statement as to 
what the money was used for or upon what authority it was taken 
from the bank and had nothing whatever to do with the transaction 
or owe nowledge of it. 
here was the box containing the securities ted ? 
A. In the safe of the First National Bank, at in. 
ry ot ree ever informed how much he realized on the sale of 


ay soot 
Q. Were ou ever informed how much he realised on the $80,000 
—e ds you deposited to secure the $10,000? 
@ BR ene Oe Oot he eee 
of Gregg, in 1878, or at any time before palaaeneicse' 
614 0 oan Se 
A. It is utterly untrue except what I have stated as to the 
ten thonsand dollars. ed to that wed hi money ? 
ever claim at you o m 3 
E Mencssalaniaiadaieof ben sort, but has invariabl 
said to moe that the ctetemens conning to me from othess that I owed 
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him a large sum of m was untrue; that he never made such a 
statement, and that the whole thing was a made-up story. 
Q. What was the object he had in view in acquiring Gregg’s in- 


Well, the winter of 1873. 
His object was to take Gregg’ 
making a good deal of money in building the road, together with 
some others, as I understood it. | 

Q. Were you president of the company at that time? 

A. Yes, sir. 

Q Was anything further done by J. E. G & Co. after John- 


s place and in the expectation of 


son succeeded to J. E. Gregg’s interest iu way of construc- 
tion 


? 
615 A. I think there was considerable work done in 1873 ; just 
how much I do not know. 
: Q. — you say the winter of 1873 do you mean the winter of 
* A. No, sir; I mean 1873. I mean to say now that I think there 
was considerable work done in the summer of 1878. 
Q. Where did the means come from ? 
A. I furnished some and the sale of the bonds furnished some. 
Q. Construction up to the time of the panic? 
A. Well, I cannot give the date when it ceased. 
Q Was there any work carried on after the panic? 
A. No, sir; not I remember of. I cannot make positive state- 
ments after ten years. 
— — still successful in your negotiation up to the time of 
panic 
A. They had all of the bonds negotiated and sold and the money 
t into bank at the time of the panic. The money was paid to 
ith, Payne & Smith, of London, and Jay Cook, McCull & Co. 
: Why was not this money received from the sale of the 


516 eee em 

A. reason was that Jay Cook & Co. led the panic by their 
failure. Jay Cook, McCallough & Co. were bankers and the nego- 
tiators of bonds in London and were on the eve of failure. 


have 


_ ited with those two banking 


? 


becribe—eay 15 
There was 


ly $250,000, at a 
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guess; may be more, may be less. Bat the 

517 fe eb lieved for sheivaieaunh, anthemaen 
paper which he subscribes. If they are sold 

banking-house there isa eabseription paper saying 


scribe many bonds, so and so, payable so 
by my bankers, so and so. That is a legal claim for the whole 
amount. ) 


Q Senator, can you state the cost of the iron of this 
time it was purchased or the cost of rolling 

A. No. I think I can state what the iron 
It was about $101 in gold per ton; but the books will show that 
exactly. The expense of getting it up the river was 
per ton more. 

Q. Do you know what you paid for locomotive engines? 3 

A. I could not say. 

eee 
tion, all told ? 
A. I could not say without going over the 
Q. When you ceased eet ccomliabeitianiiel 


ledge 
A. Mr. Johnson came to see me, in Washi 
nual meeting, and we discussed matters was ap 
‘enemy to attend the meeting instead of myself, the ae 
ng that all the former ofiere and directors would be 
He was to be elected Mr. Johneon went down to 


pr roxies and my stock ~_ 
thin one Vernon, 
Did he use stock wo acoraplih thin? this? 


A. He had to do it if there was any 


Q. How did he occupy the president ? 
A. hy onion of py up to Paes time the road 
went into the hands of a receiver. 
Q. Did be communicate with you at all in regard to what he hed 
aay it or earl 
0, si 
Q. Who was Edward Vernon and how came he to be elected viee- 


t? 
A. Well, oS: know nothing whatever about. 


519 Mr. Johneon had ye, ast a e rerything there the books, stock, 
ye  epdagmarigiame 200: nowledge that Mr. Vernon was down. 
there at a 
Q. Did you ever issue any order that Edward Vernon should not 
ae ee papers of the company ? 
0, sir 


Q@ When Vernon went down there in 1874 to investigate the 
affairs of the company, or at any other time? 
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A. No, sir; at no time. I did. not know he was down there or 
that he wanted to see the books. If he did they were entirely in 
the hands of Mr. Johnson. 

Q. If such a statement was made it was false? 

A. Yes, sir; necessarily. 

Q Did you know that winter that Edward Vernon was taking a 
trip abroad in the interest of the Arkansas Central Railway Com- 
pany and was being paid by Mr. Johnson ? 

A. I knew it afterwards, but did not know it then. 

Q Did you know at any time that this man Vernon was prepar- 
ing a report as to the affairs of the Arkansas Central Railway Com- 

pany to be sent to foreign bondholders? 
520 A. I will make a statement of all my knowledge with re- 
gard to that. After these suits were brought in England 
attaching this money I got the bondholders, the men who had taken 
the su ental bonds, together and agreed with them that if they 
would send to this country. and have some one examine the the 


property, some one in whom they could confide, and if their report 
tion 


it I would contest a return of their money. That proposi- 

was accepted. That was late in October, 1873. They sent to 

Barleigh, La Rout & Shipman and McFarlane. Mr. Vernon was 

editing a railroad manual in New York, and Judge Shipman em- 
i did 


him to go down there, go over the line, and make a report. 
not know how he was employed. I did not know Mr. Vernon - 
at the time, and did not know when he left to go down there. The 
first time I ever saw Mr. Vernon was probably in February, 1874; 
it may have been later or it may have been earlier; I cannot give 
the precise date. He came to my house in Washington, discussed 
the railroad matter and expressed his entire satisfaction with the 


- gaid that when the road was completed it would be 
521 uable property, and that he was going so to 
did not tell me at that time that he had been elected vice- 
ident, and I did not know it. He told me he was going to 
and would lay the matter before the parties there. That is 
now about his connection with the He told me at that 
that he had been down in Arkansas and just got back, though 
oats ete alec dal emmy edi ) 
After Johnson became president did you have any transac- 
th him concerning the road ? 
do not remember that I ever did. The only transaction I 
th him after that was in trying to induce him to settle with 
interest he had bought and had not paid for. 
you know how much that was? 
recollection is that Gregg received $22,000; $2,000 was 
and I believe four notes of $5,000 each were given for 
endorsement. When they fell due Mr. John- 
+ A and Col. G demanded payment of 
$20,000 due from Johnson to Gregg I paid 12 
ds endorser; but Gregg can give you the te 


time 
I did 
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afterward 


amount. It must have been two or three years 
522 before Gregg received the balance due him from Johnson. 
Q. Have you been repaid by Johnson the amount paid on 
his account as endorser ? : 
A. Not one cent. 
Q. He still owes you this account? 
A. Yes, sir. : 
Q. When was it you paid this amount? 
A. I paid it at various times. The last and final settlement we 
had at Helena, at Judge Stevenson’s office. He drew up the 
Q. What stock interest did Johnson have in the Arkaness Central 
—a Company ? 
A. He had the stock of ; 
Q. Did this Arkansas Centra a Company ever have any 
machine shops there that they had fitted up? 
A. Yes, sir. 
Q. Who hought the machinery ? 


A. Capt. Bristol bought it and I paid for it. He drew drafts on 


mein New York. 
How much did he pay ? 
- remember 


Q 
A. I do not ’ 
Q. Was the nd owned by the company ? 
A. 1 think it was leased to the company, but I am not cer- 
523 


tain. ; 
Q You do not know the amount of rental paid for it? 
A. No, sir. 


hen did you first meet Johnson and converse with him in 


to the litigation which was i inst the railway com- 
account of its bonded pad eens ; 
nnot give the date. 
have in all? 


many conversations did 
Id not say that. We 

conversations and what, as nearly as you 
of them ? 


. I think I saw him once in Mem- 
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application me mnementpe one ert 
Q Do you know when that Davis & Thatcher suit for foreclosure 
was instituted ? 


A. No; I do not. 
2d ee the bonds upon which they 


524 A. Well, I do not know of my own knowledge. 
Q Now, did have any conversation with Johnson dur- 
ing the pendency of the Devis & Thatcher suit ? 


A. I cannot say that for the reason that I do not know when that 
suit was begun. 
conversations with Johnson 
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A. Generally the discussion was as to the result of the foreclosure 
suit. Johnson was very dubious as to how it would come out and 
feared that he was going to lose money, and all that sort of thing. 
He came to me iu Little Rock, I think it was—I cannot be certain— 
and wanted a letter to Judge Parker. Iam not certain whether it 
ee -. He said that if a receiver was to be 

nted he wanted to be appointed himself or have Bailey 
ted. Bailey was a man who was building what was called 


him why he wanted 


ile gg bo 


Mr. J Ling id ad the to do the co 
r. Jenkins, wou vance money 
centhe deeieeneanmeen Goce Sey tn the crab ett tavenr- 


I told him that in my judgment the would take 


priority of lien over the fi 
State bonds did not have a tax lien 


uestion 
Now, whether that was before or after 


red. 
n I cannot state. 


the bond kely to put any more money 

the road to get possession of it? 

- He said the he got from Vernon were that they did 
rd the bonds as of any value, and they would not 

. 26 advance another cent, and I concurred with him on 


of introduction, as I had nothing to recommend to the judge. I do 
not know what transpired afterward. 

Q. Was the mepting you had with Johnson and Bailey subsequent 
to this conversation with Johnson in which you gave him the letter 
to Judge Parker? 

A. I did not charge my mind with it, as it was of no importance 
to me one way or the other; but I remember meeting him and talk- 
ing about the foreclosure. 

Can you state the time when Gen. J. C. Tappan disposed of his 
interest in the construction company? 

A. I cannot state the time with entire accuracy, but I think it 
was in the summer of 1871. The books and papers will show. I 
am not certain there were avy papers in the case, but my impres- 
sion is it was July or August, 1871. 

what was paid for his interest in 


2 Do know 
the Jot company? If so, state what it was. 
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lect. 
Q Do you know the reason for his selling out his interest in the 


construction company ? 7 
A. Mee fe wren eee A if I recol- 
id not have anything to do with Gen. 


. > n b 
he was tome. Major Hornor did a great deal forme. He 
went to Little Rock with me and remained there during my can- 
vase. 


Q What was the character of the aid he extended to you? 

A. Well, he extended most important aid by assisting me with 
the Democratic members of the Legislature; no unlawful or im- 
proper aid, but such aid as an honorable man and a good friend 
would render another. 

Q. Did you regard his assistance as of any value? 

A. I think his assistance gave me the Democratic vote. 

Q. And secured your election ? 

A. Yes,sir; more than the assistance of any other one man. 
Q. About what date was this? 
P a In December and January. December, 1872, and January, 
2. = By at that time a stockholder connected with the 
railroa 
529 A. I cannot say positively whether he was or not. My re- 
lations with him, however, were very cordial. 

Q Can you state with an of certainty when these con- 
versation that you have detailed in your deposition took place with © 
A. H. Johnson concerning his contemplated efforts to have a re- 
ceiver appointed and ver’s certificates issued to create a lien on 
the and at which conversations or interview you gave him the 
letter of introduction to Judge Parker ? 

A. Well, I ssid before it was impossible for me to make any 
definite statement as to the time, but my best recollection is that 


pe 
BA 


ss x + a 


Sail Paka 


: x — pot — ‘ ’ 
sabe Ye So Wagan Aa Raa Ae deat OS 


OCA OG AM On 
x ? . ’ , 3 , 

. 

bs 


‘631 


- gne about the foreclosure, and if I did write 


rue CREDIT COMPAKY (LimtTED) vs. 


this conversation occurred in the summer of 1876, because during 
that entire summer I wae in Little and saw Johnson there a 
number of times. I think onee or twice on his way to Fort Smith. 
Q. Do you know whether there were any levee bonds issued to the 
Arkansas Central Railway Company ? 
A. Yes, sir; I think there were some. 
Q At whose instance were those bonds secured ? 
A. Those bonds were issued a abeence in Europe, in the 
winter of 1872, for what was drainage of lands in Mon- 
530 roecounty,I think. My understanding was at the time I 
found out that they bad been issued from the superintendent 
r. Thomas. They were issued at the instance of 


Col Gree and Major H and on their statement, together with 
Gregg ornor on their men wi 
the statement of Mr. Rumbaugh, an — 

Q. Who was the commissioner of public works in Monroe county 
at that time? 

A. There was no commissioner in Monroe county, but a commis- 


sioner for the State—a Mr. Thomas, whose first name I forget. 


Q. Was it Benjamin Thomas? 
A. Yes,sir; Benjamin Thomas. The records of his office will 
show at whose instance the bonds were issued. 

Q How many of those bonds were issued ? ) 

A. Ido not know. There was a large amount of them. They 
were issued while I was absent in Europe, and none of them ever 
pee through my hands, and I have no knowledge what was done 


Q Mr. King in his deposition in this case exhibits a letter pur- 

porting to have been written by you to him, advising the in- 

stitution of foreclosure proceedings against the Arkansas 

Central Railway Company some time in the —_ part of the 

ear 1876. How and under what circumstances was this letter written 
y you, if at all? 

. Until you mention the fact that such a letter has been ex- 
hibited, I have no recollection of having written one on that subject. 
I do recollect, however, Mr. Johnson coming to Washiugton to see 
letter it was written 
at his , as I took no interest in the railroad at that time; 
if I did write the letter at all I did*it for Mr. Johnson. 

Q Did Mr. Johnson at that time unfold to you any speci 


Q Did you have anything to do with the foreclosure proceedings, 
either directly or indirectly ? - 
A. No, sir; we oe amy eg 
2 Do the books on a cans Go Sue 
Central Railway Company was divi up and who were the 
owners 


Can you produce the stock book ? , 

Iecan. I think Jobnson bas that. 
how much stock you held at the time you 
the company? 


Qe 
A. I am not certain 
2 


THE ARKANSAS CENTRAL RAILWAY COMPANY EPal. 845 


A. Well, the interest of Col. Gregg and myself I should think 
was three-fourths of all the stock. : 
from the records of the State of the 


that there was subscribed by yourself, 
others, under the charter granted to the Arkansas Central way 
Company, under the incorporation law, a large amount of 


ser will you explain how this was? 
A. Yes, sir; I remember the subecription you allude to. Early 
in 1871 it was a mooted question with those interested in the Ar 


= way the charter gran to the Midland Railroad 
arm by the Legislature in 1852. ‘To save any oa — that 

t arise upon that point, and also for the 
branch to Pine Bluff of the Arkansas 


ne to Fea alluded to were made in pursuance of it, and the five 
per cent. required —— was much more than paid by the expend- 
itures made on the Pine Bluff branch. 

Q. What amount of railroad aid bonds did the Arkansas Central. 
—_— receive from the State of Arkansas? 

A Speaking from recollection, I think the total was $1,300,000 
or 


Q. Were all the mortgage va < me company negotiated? o 
A. Well, they were ~ iated have stated heretofore. | 
2 Were the State aid bonds all t sn te ? 
A. Yes, sir; either — or put up as collateral. ) 
Q. What was the tutal amount of county and municipal bonds 
—_ to the Arkansas Central Railway Company ? 


A. $365,000. 
Q Were hy ~ municipal bonds all negotiated ? 
O, sir. 
534 Q What disposition was made of those not negotiated ? 
A. I think the larger — of them were distributed 
"bid stockholders of J. E. Gregg & Co. 
id ‘Tappan & Hornor or either of them receive any part of 


ay = I cannot say emer «Are about o without looking at the pa- 


| ann a I think a fees Gen. Tappan received some 
small amount. As a eerie: state that with- 
ca examining the books. 


Q Will they show ? 

@ Did Major H 

orner receive an 

A. I think not. : 

Q What was the cost of the Arkansas Central railway 
taking into consideration all the work that was put upon it during 
your connection with it, and its equipments ? 

A. That is a question that no one could answer without carefully 


= « . x te ° ‘ ; : iy * 
du “, ai jot ee. Let. Tape wie Sa et ale ~ ke ~ 
Se a ae ee ee re ee ee etlihicmenn-osiemiaall 
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i. 
s 


346 THE CREDIT COMPAXY (LIMITED) Vs. 


going over the books and papers involved in the case and showing 
from actual data what was paid out. ) | 

Q. How far would $40,000 towards paying for that prop- 
“Ss is, the construction of the road while you were building 
it 


535 A.- Well, it would not buy the spikes and fastenings. 
Have you in your custody and charge the books of J. 
Eg. rege & Co.? 

A. Yes, sir. 

Q. Will you now ee the same ? 

A. These are the books I now hand to you. The three books en- 
dorsed “ cash,” “ ledger,” “ journal,” and bearing the initial letters 
“J. E. G. & Co.” on the back of each book, are the three books of ac- 
count kept by J. E. Gregg & Co. 
at Have you other papers relating to the affairs of J. E. Gregg & 


A. Yes, sir; a large volumeof them. I annex to this deposition 
copies of the papers now exhibited to me which I find among the 
papers and records of J. E. Gregg & Co. in my charge and which 
explain themselves, and, to the end that they may be properly dis- 
—.S I mark them Exhibits A, B, C, D, E, F, G, H, I,J, K, L, 
M, N, O, P,Q, R,8,T. Iam not authorized to part with the origi- 
nals, but am willing that copies thereof shall be made to go with my 
deposition. 


Cross-examination by J. C. Tappan: 


Q. You spoke of the firm of J. E. Gregg & Co. Do I understand 
you that it was an incorporated company ? , 
536 A. No, sir; it was a private firm, but for the convenience 
of those who took an interest in it it was divided into twenty- 
five shares and each share placed at $2,000. 
Q. It was in the nature of a partnership, your interest being the 
interest of a partner ? 
A. Yes, sir. 
Q. They being liable one with the other? 
A. Yes, sir; just as any partnership, in my judgment. 
Do you know at what time I (J. C. Tappan) took an interest in 
J.E.G & Co.? You said in your direct examination that it was 
t I was a member when you there. Is it not true 
that after you came an interest was to me? 
A. I said, in giving the names of the persons who were members 
when I got there, that my recollection was you were a member, but 


_ that I could not state tively. It may have been that you came 
positively y y 


in ‘ | 
Q After I retired and sold out. By the way, who did I sell to? 
A. You sold to the firm of J. E. & Co. 
Q After I retired, in 1871, did 1 ever have any connection directly 
537 


ort nen py 
Not directly, ind ly, or remotely that I know of. 
stated that Major Hornor was treasurer of the com- 


0 Oe RPT 


—_—— 


ee ae. 


» eee ee ee ee — o. ow 


A. 
funds, except securities. They, I think, passed th 
Hornor’s hands, and receipts were given by him for bonds turned 
over. 
Q. Was the firm of J. E. Gregg & Co. legally entitled to those se- 
curities ? 
A. Under their contract, unquestionably. 
Q. _— long did Major Hortior continue to act with the com- 
D 
a I do not believe, General, that I can answer that without ex- 
amining the records. 


Q. Suppose I suggest to you that it was in the spring of 1872 that | 


C. C. Waters went in and there was a reorganization ? 
A. I am unable to say. 
538 Q. I will ask you this: Is it not true in point of fact that 
when you went to Little Rock to prosecute your canvass for 
the United States Senate that Major Hornor had no connection with 
the railroad in any shape or form ? 
A. I do not think the major had any connection with the railroad 
company whatever in 1873. 
Q. t he did for you there, if he did anything at all, was 
purely a friendly matter 
A. That is as I considered it, and that is the fact. | 
Q. What was the contest before the — was it between 
—— or + blicans and _ ts? ee. 
Republicans a majority in the’ Legislature, 
contest was between two Republicans, either one-of whom, or some 
other Republican, was sure to be elected. 
Q. Please state who the other candidate was besides yourself. 
A. Thomas Bowen. 
Q. What part of the State-was he from? 
A. Little Boek. 
~ @ Wasn’t he from the Van Buren section ? 
A. 5 a that time in Little Rock. He had lived at Van 
ren. | 
539 Q. Where was your home? 
A. Helena. 
Q. You were a resident of Eastern Arkansas? 
A. Yes, sir. 


Q. Then it was a contest between you and Bowen for the posi- 
tion of United States Senator? , 
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- A. I do not think it was. : : 
Q. You spoke of having drawn State bonds. What became of 
those bonds when you drew them, and when did you draw them ? 

A. It would be impossible to tell now what time I drew them or 

became of them after drawn. They were sold to various par- 
ties for the benefit of J. E.G & Co. ; 
QI would ask you if Major Hornor ceased to have any connec- 
tion with the road ' 

A. I want to modify my last answer about the State bonds. They 
were nearly all.sold for the benefit of J. E.G & Co. 
540 Q. After I sold out in the summer of 1871 did you ever 

pay or did the company pay or Gregg & Co. ever pay Major 
Hornor anythi ; ith it 


ng for services in connection with it? 

A. I think the books show they did. 
- Q Are you certain about that 

A. If you insist I will answer the question. While I am certain 
they never ee? anything, I am equally certain that Gregg & 
Co. paid Major Hornor. 
Q. You spoke about the board of directors ratifying the proposi- 
A. 


to issue the bonds in the spring of 1873? 
es, sir; the su ental mortgage bonds. 
as Major Hornor a member of the board at that time ? 
do not think he was. 
Q. You mentioned that there was a dividend, probably one divi- 
dend, before I went out of the concern. I would like to refresh your 
memory on that, Colonel. 

I did not state that eee but gave it as my recollection 
that there was one dividend. Upon further reflection I think there 

| was no dividend until the autumn of that year. 
541 Q. After I had sold out? 

A. After you had sold out. The books, however, will show 


Q. You mentioned in your examination-in-chief that you left a 
lot of securities with Col. A. H. Johnson, which he never accounted 


for ? 

A. Yes, sir. 

Q. I will ask you if you made an inventory of those bonds when 
you filed your petition in bankruptcy ? . 

A. There was nothing to’ inventory, because Mr. Johnson had 
told me nearly a year before that that he had sold them to raise 
money to pay an indebtedness to the First National Bank of Ober- 
lin, Ohio. I made no inventory of them, because there was nothing 
to inventory. | 

Q. Well, of course, if he used those securities there was an indebt- 
edness from Johnson to you. Did you make out a statement of that 
indebtedness in your schedule in bankruptcy ? 

A. No, sir. . 

Q. You did go into bankruptcy afterward ? 

A. Yes, sir. 

Q. If he owed you that it would go properly to your creditors ? 
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A. Yes, sir—as to those securities; but heclaimed hespent 
542 money on the railroad and had to use my private property 
for the railroad, unauthorized by me. 
D an ee in bankruptcy? 
A. I think, in 1876 or 77. Perhaps in , 1877. 
Q. Judge Stevenson attended to your interests? 
A. Yes, sir. 


» "a recollect the amount of indebtedness proven up against 
ou 
. o cc for which I was personally liable? 
. Yes. | 
A. I do not remember the precise amount. 


amount, wasn’t it? 
sum ; something under $100,000. There were 
y held, for which I signed 


I was indi 


Q. You spoke of some machine shops for — 
of money was paid. Were not those shops dstroyed by before 
this suit was instituted ? 

A. I do not know that they were. | 

Q. You have not been in Helena for a number of years? 
543 A. Not since 1877. 
Q. You mentioned the fact that you were acquainted with 
a and were instrumental in having him appointed ? 
. Yes, sir. 

Q. You wrote a letter to him for the purpose of having Johnson 
appointed receiver? 

. No,sir; Isimply wrote a letter of introduction, without recom- 
mending one way or the other. 

Q. You do not mean to say that you did anything to influence 
Judge Parker? 
> — sir; certainly not. I disclaimed that in my examination- 
n-chi 

Q. You ae age that subscription which was made in order to 
get the branch road to Pine Bluff. I will ask you if there was any 
organization under that charter and if stock was issued to the par- 
ties. 

A. There was no organized company under that charter, and no 
stock, bonds, or anything of the sort issued in pursuance of it. 

+ I will ask you if there was any stock issued to me individ- 
ually. , 
' A. No, sir; neither to you or anybody else. 

544 Q. I understood you to say you left the road, or gave up 
charge of it to Johnson, in 1873 ? 

o I gave up charge of the road to Johnson in 1873, when I went 
to Kuro 

Q. About what time? 

A. I think it was in June of that year. 

Q. How long were you president of the road ? 

A. I was president until January, 1874, but I had no actual 
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charge of after I turned it over to Johnson, which was, I think, in 
June, 1878. 3 

Q. When were you last in Helena? 

A. I think it was in 1877, but I am not entirely sure about that 
now. 

Q. Were you familiar with the condition of the road in 1877, 
when there? | 
i. I passed over it the last time I was there, but that was all I 

id. ; 

Q. You did not notice its condition? 

A. I do not remember that I observed it particularly, with a view 
to noting its condition. 

Q. You were not familiar with it in 1877? 

A. Only as familiar as a man would be in passing over it as I 
have stated. 

Q. You did not make any personal examination ? 

A. No, sir. 
545, . Q. You have ee of some Phillips county and Helena 
city bonds. I will ask*you if you knew what was the market 

value of them in 1871. 

A. In 1871 they had no market value. 

Q. Well, when they did have any value in the market, what did 
they ss at? 

. They sold as low as 30 cents on the dollar. 
Q. Did they not sell as low as 25? 
A. I cannot say. I know they sold as low as thirty. 


Re-examination by Mr. Ers: 


Q. Did J. J. Hornor receive any compensation from J. E. Gregg 
& — J. C. Tappau had severed his connection with the com- 
pany 4 
| A. Yes, sir; from the accounts of James E. Gregg & Co. it seems that 
Major Hornor received $1,000, when he went to Little Rock to get 
the levee bonds, and in the matter of the railroad aid bonds he re- 
ceived $500, according to the accounts given to me by J. E. Gregg. 

Q. Can you state the dates of ee gee 

A. It was in the winter of 1872, I think, during my absence in 


Europe. 
546 Q — he paid ordinary expenses in addition tu those 


A. That I cannot say. These matters occurred ten years 
? 8. W. DORSEY. 


Exazsir A. 


neas, parties of 
ires the construction 


That whereas the party of the first part 
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and equipment of a railroad extending from the city of Helena, 
county of Phillipe, and State of shown, westwardly wo Little Rock, 
in said State of Arkansas, about one hundred miles, and for the pur- 
pose of aiding in the construction of said railtoad they have ved 
and will ve lands as donations and as stock subscribed by indi- 
viduals, and also aid by subscription to their capital stock made by 
said city of Helena and county of Phillips and the county of 
547 Monroe, in said State of Arkansas, which county and city sab- 
scriptions are ble in bonds of said counties and city ; 
And whereas the said parties of the second part, in consideration 
of the premises and of the ae and ises of the party of 
the roots as hereinafter contained, are willing to undertake the 
construction and equipment of said railroad in accordance with ex- 


isting laws relating thereto: 
Now, therefore, the parties of the second part, the party of the first 
part keeping and performing their agreement, as Sonhaetien con- 
tained, hereby agree with the party of the first part that they will 
construct, build, and put in operation said railway from said city of 
Helena, on the Mississippi river, to the said city of Little Rock, cross- 
ing White River at or below the town of Clarendon, in said county 
of Monroe, being about 100 miles, in a good, workmanlike manner; 
that the iron rails to be placed thereon shal! weigh at least fifty pounds 
per lineal yard and shall be of some first-class ish or American 
manufacturer’s make; that the ties used thereon shall equal at least 
2,300 per mile; that they will build suitableand convenient side tracks 
an = — — e, ae may —_ em er em vas 
or freight and pasee ; the bridges to ret-class, good, 
substantial bridges; that they will equip and put in tion 

said railroad as follows, vis: The grading, bridges, and culverting 
to White River to be finished on or before the Ist day of November, 
A. D. 1871, and the iron rails to be laid and the road to be in opera- 
tion for carrying persons and property from said city of Helena to 
White River on or before the lst day of March, A. D. 1872, in accord- 
ance with the articles of incorporation of the party of the first 
and with the exiating laws of the State of Arkansas, it being u 
stood and agreed 


, in time eo caused 
above limited fur the ——— 
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- more fally appears by the terms and resolution under which said 


bonds are issued, to which reference is here made, and less so much 
as may be subscribed by individuals payable in lands orcash. 2nd. 
$16,000 per mile of the of the parties of the first 
part for each and every mile between said city of Helena and the 
city of Little Rock, in said State of Arkansas. 3rd. One hundred 
thousand (100,000) acres of land at least which may have been 
donated ae one oe ee See their 
capital stock. 4th. One hundred thousand (100,000) dollars in 
cash subscription to the capital stock of said parties of the 
first part. . ie thousand dollars ($50,000) in bonds of 

said city of Helena aud one hundred thousand dollars 
550 ($100,000) in bonds of said county of Phillipe, which have 

been issued in _— of their subscription to the capital 
stock of said parties o first part. 6th. One hundred thousand 
dollars ($100,000) in bonds of said county of Monroe, which have 
been issued in payment of her subecription to be made to the capi- 
tal stock of said party of the first part. 7th. Five hundred and 
seventy thousand dollars ($570,000) of the bonds of the State of 
Arkansas, which have beén awarded by the commissioners under 
an act of the General Assembly of said State of Arkansas to aid in 
constructing a railroad from said city of Helena to said city of 
Little Rock. 8th. Any and all other franchises or aid that may 
hereafter be granted to said party of the first part from any source 


_ whatever. 


That they will make said payments in the manner and form 
as follows, to wit: The lands subscribed or donated in said county 
of Phillipe to be conveyed and turned over to suid parties of the 
second part when said railroad is completed through said county of 
Phillips; the lands subscribed or donated in said county of Monroe 
and all other lands to be conveyed and turned over to said 
551 anes ee ee ee to 

hite River; the one hundred thousand dollars ($100,000) of 

cash subscription of stock to be paid over to said parties of the 
—— a the commencement of the work as the 
sane can be by calls under the provisions of the act of 
incorporation ; the city, county and State bouds to be paid to said 
parties of the second part in the manner and as fast as provided in 
the respective ordinances, resolutions, and acts of the said city, 
counties, and State issuing them. Whenever they shall have graded 
and put in readiness for the iron ten consecutive miles of said road 
then the party of the first part sball Se re 
— one hundred and sixty thousand dollars ($160,000) of their 
ll-paid capital stock and one hundred and sixty thousand dollars 


($160,000) of their mortgage bonds, and 80 on iu the same way for 
each section of ten miles of railroad and p for the 
iron; and if said road shall be so and in iness for the 
iron as far as White River, above named, on or before the Ist 

day of November, A. D. 1871, then and thereupon the 


552 rty of the first part shall assign and transfer to the 
parties of the second part their entire ‘stock as full-paid 


stock, lees so much as owned by or held for the sev- 
oe cities wh becribed for the same 


a J. Horace 


eee 
illiam } seme the stock and securities hereinbefore 
and enumerated, to be held by them as for 
the second part, and to be delivered by said to 
of the second part in the manner and at the times 
— aoe eee eae et ee agrees to 
iver to John J. Hornor and William H. a 
Free or trust deed 7 the whole line of road from the city 
elena to the city of Little Rock, about 100 miles, containi 
the covenants and agreements usual and 
gages, to secure the payment of $160,000; the 
said mortga to be payable January Ist, 1901, principal and inter- 
y 


i 


ai 


1s 
ii 


Ee, 


six per cent. per annum, payable semi-annually, on the first 


553 days of January and July in each year. The bonds may be- 


convertible into stock of said company, and to be redeemable 
at the option of said company at not to exceed 120 per centum. 
The party of the first part hereby further agree that they will not 
increase their capital stock without the previous assent in writing of 
ey ly the second part; that the parties of the second 

have the right to nominate two members of 
directors, one of w shall be president of the road, 
person so nominated shall be elected, said ion to 
when requested by the parties of the second part, and 
shall be an executive committee, who shall consist of 
and two directors to be named by said parties of the 
majority of which committee shall have all the powers: of 
of directors of the party of the first aa 
execute this contract to do and 


554 on the road Se ee 
exist. eee eeeees ve eep a record of all 
doings, which cee gnomes to any member of 
poration, party of the first part, and a — of each 
every meeting shall be transmitted to any abeent member of 
committee and to the secretary of said party of the first part. 
said party of the first part further that they will procure 
right to put down, grade, and use the necessary tracks on Phil 
street or some other convenient street in said city of Helena, 
the Mississippi river to Columbia street extended, and also to 
cure ten acres of land . me a8 ay —— a for 
tracks, machine shops, ildings, same donated 
to said party of the Bret part The said party of the first 
ther agree to procure and obtain, free of all expense to 


E 


the cor- 
and 
said 
The 
the 
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y through the counties of oo 

by o 


of the second part, the right of wa 
A ry hereto that 


and Monroe. It is mutually agreed ! 
the event the parties of the second fail in any manner to com- 
s of this contract, then the 


d ply with the terms and aipalaton ~ epee 


555 — of the second part y agree 

' ild so much of said railroad as is unfinished and all com- 
pensation to be paid for unbuilt road; and the party of the first part 
shall be at full liberty to contract with any other party to build said 
railroad to pay them the compensation herein provided, to pay the 
party of the second part; application to the unbuilt portion of the 
railroad and securities to which the said parties of the 
second part are not entitled to receive on account of railroad built, 
as ems provided, shall be redelivered to said party of the first 


pa 

In witness whereof the parties hereto have subscribed this agree- 
3 ment on the day and date first above written, the party of the first 
* part a the same to be subscribed in its corporate name by its 
‘t president a - 
. ARKAN CENTRAL RAILWAY COMPANY, 
‘+BY SAMUEL 1 CLARK, Serelary 

J. E. GREGG & CO. 


Witnese- : 
JNO. J. HORNOR. 
W. H. ROGERS. 


(Endorsed :) Arkansas Central Railway Company to J. E. Gregg 
& Co. Contract. 
556 Exuisir B. 


Arkansas CentraL Raitway, 12 Pine Srreezrt, 
New York, Auguat 7, 1872. 
Received of 8. W. Dorsey, president, on account of services ren- 
dered the Arkansas Central Railway Company as attorney, the sum 
of ten thousand dollars. % 
$10,000. W. W. WILSHIRE. 


To his excellency O. A. Hadley, acting Governor of the State of 
Arkansas. 


Siz: You will deliver to Parsalla H. Young, John M. Clay- 
ton, Charles W. a Edward M. Philips, J G. Bots- 
ford, Henry B. Morse, William W. Wilshire, or their assigns, of 
any of the bondsof the State of Arkaneas to which I may be ext 


lars on the 15th dey 
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assigns for said bonds or any of them shall be m as gms 
557 the same as president of the railroed — ra 


President of the Arkansas Central Railroad Company. 


Endorsed :) Cancelled. W.W. Wilshire. J.G. Botsford, repre 
B. - the 4 4. parties interested herein. 


BR - . _— d nape tande naer the lowe of the 
ny, a corpora uly u ws 
State of Atoms for that purpose, witteh acti 
through its president and secretary, who are duly au 
empowered by the board of directors of said corporation, and 
W. Dorsey, James E. G John M. Webster, Albert H. Johnson, 
oe D. McMillan, and James C. Tappan emeay ng sg 
to be held and firmly bound unto Parsalla H. Young, John M. Clay- 
ton, Charles W. Tankersley, Edward M. Phillips, Jefferson G. Bote- 
ford, Henry B. Morse, and William W. Wilshire in the sum of one 
hundred and fifty thousand dollars, lawful — of the United 
States, to be paid to the said P. H. Young, J. M. Clayton, C. W. 
Tankerslev, E. M. Philips, J. G. Botsford, H. B. Morse, and W. W. 
Wilshire, or their executors, administrators, or assigns; to the 
558 payment of which said sum of , well and truly to 
made, the said Arkansas Central Railroad Company, 
president and secretary as aforesaid, firmly binds f and 


and the said &ephen W. , James E. Gregg, John M. 
fei | 


In testimon 
pany, by 


rate seal 


under 
of Arkan- - 
1871, executed 
of the pay- 


laws of the 
ng date May 
n. 


sale beari 
for and 
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Dorsey, James E. Gregg, John M. Webster, Albert H. Johneon, 
their said Pine Blaff and P 


County railroad corpora ee) ts, privileges 
francis ~ Sate of pe dH to aid 
which is to be assumed by 


pany 
; the said Stephen W. , James gue yp noc 9 
560 ster, Albert H. Johnson, Henry D. McMillan, and James C. 

Tappan, in consideration of the sale and transfer to them as 
aforesaid by the said incorporators and owners of the said Pine Bluff 
and Prairie County Railroad Company, they, the said Arkansas Cen- 
tral Railroad ‘gored and the said Stephen W. Dorsey, James E. 

John M. Webster, Albert H. Johnsou, Henry D. McMillan, 
ames C. Tappan, have agreed and obligated themselves to pay 
H. Young, John M. Clayton, Charles W. Tank- 
ye M. Philips, Jefferson G. Boteford, Henry B. Morse, 
and William W. Wilshire in the bonds of the State of Arkansas, 
endorsed by the said Arkansas Central Railroad Company, the sum 
of one hundred and fifty thousand dollars in three equal payments 
as fullows—that is to say, fifty thousand dollars on or the 
15th day of September next after this date; fifty thousand dollars 
on or before the 15th day of November next after this date; the re- 
mai instalment of fifty thousand dollars on or before the lst 
day of January, 1872: 
, if the said Arkansas Central Railroad 


r 
te the said Pa 


Pe ee 


CUS ARKANSAS CENTRAL RAILWAY COMPANY BE AL 
New Youu Cerv, August 7, 1972. 
The within and this 
ished by the Baw. — the suse of thousand 
demon ga comprowne Wome = with tho withia-nemed 
ne W. W. WILSHIRE, 
J. G. BOTSFORD 
Representing the Other Within Named Parties 


562 I ee fee that ats of the board of directors 

of the A tral Railway pany, held at the office 
of the company, in SS. the State of Arkansas, on 
the 2nd day fay. among other proceedings of ssid board 
of directors was the following : 


Resolved, That this com y purchase 
rators of the railroad prom known as 


Endorsed: Bond of Ark. Cent. R. BR. Co. @. of. to P. H. Young | 


ad. el. 
Exuzssr C. 


Srarzs or Anxawsas, County of Phillipe : 


We, Hiram F. Hale, G. D. William H. . 
ae John Q. Taylor, and San j. Horner, having teen daly 


— 
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elected directors of the Arkansas Central Railway Company by the 
stockholders at a meeting held on the 9th day of January, A. D. 
1871, do solemnly swear that we will faithfully discharge our duties 
as such directors to the best of our respective abilities, s0 help us 


God. 
HIRAM F. HALE. 
G. D. JACQUESS. 
JNO. J. HORNOR. 
W. H. ROGERS. 
JOHN Q TAYLOR. 


Subscribed and sworn to before me this 13th day of Jan’y, 1871. 
SAMUEL I. CLARK, 
County Clerk. 


SraTe OF ARKANSAS, t sine 

County of Phillips, : 

I, Jno. E. Bennett, having been duly elected a director of the 
Arkansas Central Railway Company by the stockholders, at an 
election held on the 9th day of January, A. D. 1871, do solemnly 
swear that I will faithfull ny duties as such director to 
the best of my ability, so help me God. 

JNO. E. BENNETT. 


Sworn to and subscribed before me this 9th day of February, 1871. 
G. D. JAQUESS, Mayor. 


565 Endorsed : Oaths of office. Hiram F. Hale, G. D. Jaquess, 
Jno. J. Hornor, W. H. Rogers, Juo. Q. Taylor, Jno. E. Ben- 
nett. 


Exarsit D. 
SraTe OF ARKANSAS, \ ae 
County of Phillipe, : 


We, the undersigned, having been elected directors of the Arkan- 
sas Central Railway Company, at an election held by the stock- 
holders of said company on the 9th day of January, A. D. 1872, it 
being the 2nd Monday in said month, do solemnly swear that we 
will well and truly discharge the duties of said office to the best of 
our skill and judgment. 


JNO. J. HORNOR. 
JOHN C. PALMER. 
G. D. JAQUESS. 

G. H. BRISTOL. 
JNO. M. PECK. 


: eam and sworn to before me this 12th day of February, 


CHAS. C. WATERS, 
Judge Or. O't, Phillips County. 


Exuisir E. 


Srate oF Arkansas, County of Phillipe : 


I, Jobn J. Hornor, do solemnly swear that J will well and 
566 truly discharge the duties of the office of t of the 
Arkansas Central Railway Company to the of my skill 


and iu en help me God. 
er JNO. J. HORNOR. 


Sworn to and subscribed before me this 2nd day of January, 1872. 
SAMUEL I. CLARK, 


County Clerk, Phillipe County. 
Endorsed : Jno. J. Hornor. Oath of office as vice-president. 


Exuisit F. 
I, James E. G having been duly elected director of the 
Arkansas Central lway Company, at a meeting of the hoard of 


ep cy we May 13th, 1872, to fill vacancy occasioned 
by the tion of Geo. : H. Bristol, do solemnly swear that I will 


well and a thaly discharge the duties of ontd office to the best of my 
skill and judgment. . 
J. E. GREGG. 


Srate oF Arkansas, County of Philips: 


Be it remembered that on See Got ie SO Wate 
oath was sworn to and subecribed me, Gbarlee’ C. 
judge of the criminal court og of Philip county, at Helens 


567 Arkansas, by James E. G 
C. WATERS, [szat.] 
Judge of the Criminal Court of Phillipe County. 


Exuisit G. 


Herena, ARKs., hit 26th, 1871. 
Rec'd of J. E. Gregg & Co. the sum of one thousand dollars on 
ac. — my interest in contract for building Arkansas Central Rail- 


way Co. 
J. C. TAPPAN, 
By JNO. J. HORNOR. 


Endorsed: No. 136. $1,000. J.C. Tappan. Personal ac. Cash 
book, folio 27. | 


Exuisir H. 


Herena, Arx., Seplember 20th, 1871. 
ion o $1,000 cach, payable on demands 
t en yable on dema 

i J. B. GREGG & CO. 
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669 27, 28, 29, ) 


Endorsed: Received of James tee ape goed 
bonds in full of the within dye —e an’y 27th, 1 
C. Tappan. 

Exuarsir I. 


Arkansas CextTraL Ralitway, 
Hecena, Arx., April 17th, 1871. 
Received of J. J. Hornor, treas., twenty-eight bonds of the 
568 county of Phillips and State of Arkansas of one thousand dol- 
lars each, numbered as follows: Nos. 20, 21, and 22 and con- 


Rete te ee 33 to, 51, inclusive, and 94, 95, 96, 97, 98, 99, aid 
of ‘the subscri of said county to the capital 


soaks od thet hs Central Railway Com 
. E GREGG & CO., 
Per DORSEY. 
Exarsit J. 
Arkansas Central Railway Company. 
6 James E. Gregg & Co., contractors. 
Hecena, Arx., April 17th, 1871. 


rene & Do. by the hands of J. M. Webster, 
ty of Helena to the Ark. Cen. R’way Co 
mination of $500 each, and are numbered 


from one to both inclusive. 
—_ J. G TAPPAN. 


Exuzsir K. 
Arkansas Central Railway Company. 
James E. Gregg & Co., contractors. 

Herena, Arx., May Srd, 1871. 
Received of J. J. Hornor, treasurer, 34 bonds of the county of 
Phillipe, issued to the A. C. R’y, and numbered as follows: 1, 2, 3, 4, 
5, 6, 7, 8, 9, 10, 11, 12, 18, 14, 15, 16, 17, 18, 19, 23, 24, 25, 26, 

31, 32, 77, 78, 79, 80, 93. 
J. E. GREGG. 


Exaisir L. 
Arkansas Central Railway Company. 
James E. Gregg & Co., contractora. 
Hevena, Arx., May 5th, a. 


& Co. t Philli 
Sa Semen 


rkansas Central i nomination aid in in 
J. GC TAPPAN. 
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Exareir M. 


Arkansas Central Railway Company. 
James E. Gregg & Co., contractors. 


Herena, Arx., July 3rd, 1871. 
& Co. Phillips Co. bonds as follows: 
24, 25, 28, 45, 46, 47, 48, 49, 50, 51, 


Received of James E. G 
No-. 9, 10, 12, 16, 17, 18, 19, 
and 92—19 bonds. ° 


S. W. DORSEY. 
Exner N. 
Arkansas Central Railway Company. 
James E. Gregg & Co., contractors. 
Hexena, Arx., July 3, 1871. 
Rec'd of J. E. G & Co. four Phillips county bonds, 79, 88, 
and 93, $1,000 _ - - | 
A. H. JOHNSON. 
570 Exuusit O. 
No. 1. New York, May 20, 1872. 
Bowles Brothers & Co.: 
to the order of A. H. Johnson three thousand dollars. 
00. S. W. DORSEY. 


Endorsed : Pay to the order of E. H. Perkins, Jr., cashier, for col- 
lection aco’t of the First National Bank of Oberlin. ©. H. Jenkins, 
— A. H. Johnson. Received payment. RE, SER 


Exazsir P. 


No. 101. Arxansas CentraL Raitway ComPary, 

Hecena, Arxk., Aug. 19, 1872. 
At sight pay to the order of Tappan & Hornor four hundred and 

twenty-five & +49, dollars, value received, and charge same to ac- 


prsncon 
$425.40. . J. E. GREGG & CO. 


To First National Bank, Memphis, Tenn. 


Endorsed: Pay to the order of John S. Hornor. 
Hornor. to the order of Jackson Insurance Co. 


| Hornor. C. I. Kirtland, clerk. 


& 
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Exursrr Q. 


Herena, Arx., Aug. 27th, 1872. 
President and directors Arkansas Central Railway Co. 


571 Gentiemex: I erertte my resignation as director of 
the Arkansas Central way Co., to take effect on the first 


Yours very respectfully, JNO. J. HORNOR. 


Exuisir R. 


$200. Heena, Oct. 29th, 1872. 
At sigh Pay to the order of J. J. Hornor two hundred dollars, 
value received, and charge the same to account of 


S. W. DORSEY. 
To Jay Osoke & Co, New York. 


Endorsed: Pay W. L. Nelson or order. Jno. J. Hornor. Pay 
Henry Talmage & Co., bankers, or order. W.L. Nelson. Henry 


Talmage & Co. 


Exuusrr S&S. 


Arxansas CentraL Raltway, 
Hecena, Arxk., Nov. 26, 1872. 
Received of J. E. Gregg & Co. four thousand dollars in Helena 
city bonds and one thousand dollars in Clarendon bonds. 
. A. H. JOHNSON. 


572 Nov. 30, ’4. 


Frienp Jonxson: When I last saw you in Oberlin we 
seemed to a understanding as to the future policy of 
our railway u ing. 

Since then I have had no information at all from either you or 
Vernon as to the for the future or the present status. Had 
I only had a slight interest in the company and had I only been 
incidentally connected with it I should have no cause to complain 
bat it strike me thet my connection with thet undertaking in al 
—— to least, to any one ought 
to be fully informed by both sunenll Yemen ast your schemes. 
T have not been, and there has for the last twelve months been a 

ae parent and, as I be- 

lieve, against the interests of the road. [do not wish to have any 

further controversy about this railroad matter, but I do propose to 

“is a ae and have a voice in its man- 
agement when it any management. 

| Mr. Vernon's cock-and_ball stories won't prevail against my 


stock. 
I wish you to come here before the election for directors. If you 


ment is 
propriety and wisdom on your of seeing me and 
giving me full information on this eubjeck befvre Jan ist, 1875. 
I received your letter referri ly Iam 
574 unable to say what I can do. I will do all I can to save you 
either ex or annoyance. ; 
I believe our interest in that railroad can be disposed of, 9 we will 
be relieved of all this burdensome indebtedness and let it go, but it 
can only be done by frank, square, and manly conference. 
es Burke and some other friends are doing me up hand- 
somely. 7 
The Baxter-Garland fraud will be utterly wiped out when Con- 
gress meets. You go on that theory. Come 
Yours truly, 


(The foregoing rane pe 9 from the letter book containing an 
impress of the original, and it is understood between the 

: hereto that the name of Tappan, mentioned in said letter, to 

a party of that name who at that time acted as for the Ar- 

' kansas Central Railway Company and not to J. C. Tappan, one of 

the defendants in this case.) 


575 Wituiam Baitzy, produced and sworn as a witness on the 
part of the complainants, deposes & says: 
Examined by J. Ens: 


Q. 1. State your name, and residence. 
A. My mes Williatn Bailey ; a resident of St. Louis, Missouri ; 
my age is forty-four years. 
Q. 2. Do you know A. H. Johnson ? 
A. Yes. 
Q: 
A. 
Q. 
A. 
Q. 
A. 
road. 
Q. 
road ? 


A. Off and on since 1873, and I am still 
| ~ Q Had any business connection with 
nection with the building of that railroad during that time? 
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A. Yes, sir; Mr. Johnson was the manager of the Arkansas Cen- 
tral R. R. Co.—president & ewe manager, I believe. The road 
was in trouble on account of the mortgages on it and its condition, 
and in wy efforts in New York on —— road, the road I was 
building, id was constantly met with objections to inveeting from 


ies, owing to experience in connection with ‘the Arkansas 
576 tral, as it was then called. During the year 1874 I com- | 
menced negotiations with parties in New York and Europe 
for the purchase of the bonds on the Arkansas Central railroad, and 
here negotiations were continued during the year 1874, and I re- 
ceived propositions and held options for the purchase of the bonds 
to the extent, as I then understood it, for the majority of the bonds, 
as I then understood it, legally in existance. iations 
were entirely independent of any one living at Helena or any one 
connected with the Arkansas Central railroad. After these nego- 
tiations had been carried to what I believed a successful point I after- 
wards discovered a check and that parties who had in the 
negotiations were receding for some cause. On going to Helena, 
after leaving New York, J there found one A. A. Avery, who, after 
consultation with me, showed thut he was endeavoring to get pos- 
session of the Arkansas Central in the interests of the Memphis & 
Little Rock R. R., & for that purpose he had borrowed from one 
—— Williams, of New York, a judgement which he sought to , 
on execution upon the same, upon the Arkansas Central R. 
577 that would damage the prospects of the railroad I was build- 
ing. I at once determined to get the bondholders and the 
Union Trust Company to foreclose the mortgage and went to New 
York for that purpoee—in order to make negotiations for that pur- | 


pose. | 

Q What transactions had you with A. H. Johnson in the way of 
construction of the Iron Mountain & Helena road prior to the insti- 
tution of the foreclosure proceeding against the Arkansas Central 
railroad ? 
None whatever. 
Where were you when Avery was in Helena with his execu- 


A. 

Q 
tion ? 

A. I was in New York when he first got there and came in re- 
sponse to a telegram from associates of mine in Helena. 

Q What was the tenor of that dispatch ? 

A. He did not mention Avery’s name, but said parties were there 
trying to buy the Arkansas Central under a judgment in the interest 
of the Memphis & Little Rock Railroad Co., or words to that effect. 

Q What do you mean by your associates? 

A. Persons interested with me in the Iron Mountain & 
578 Helena railroad who feared that the building of that road by 
the Memphis & Little Rock road would defeat the building 

of our road—the Iron Mountain & Helena. 

Q Where was Mr. Johnson at that time when you received the 
di in New York ? 

. I think he was at Helena. 
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—Q Was Mr. Johneon advised of your efforts in New York to con- a 
trol the bonds of the Arkansas Central railroad ? 4 


A. as I had no conversation with him at all in re- 
gard before I returned to Helena. 

Q Did you meet Avery on your return to Helena? 

A. I met hi ay 0 iy; talked with him after for eight or 
a at same house. 

on id you consult with him in regard to the Arkansas Central 


road pany ? 
A. That was the only subject I ta-ked with him about in business 


Q. What did you do in regard to the matter? : 
A. My only object in consulting him was to learn his plans, which 
I did, and learning that my suspicions in regard to the efforte of the 

is & Little Rock were correct I determined my future 


Q | pentane ond wh wehrdmens 
579 A. I commenced negotiations at once with 
* holders on a new basis to foreclose their bonds. 


Fork boud- 
refer- 


A. My impression is that it was 
tinued for several days after. 

Q. How long did Avery remain after the institution of the Davis 
& Thatcher suit? 

A. He remained there for several weeks afterwards. 

Q. What did you do next with regard to the affairs of the Arkan- 
sas Central railroad ? 

A. I went to New York and renewed my negotiations with bond- 
holders and the Union Trust reper 
PH a a name any of the bondholders with whom you nego- 


a day oF 20 before and was con- 
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A. I negotiated with one or two parties who represented the bond- 


and it was from them that I received the options mentioned. . 


Q. What was the character and object of your negotiations with 
the Union Trust Company at that time? 
581 A. I was perhaps in error when I said negotiations. I was 
interviewing them to see what was necessary to be done to 
satisfy them that it was proper tw bring foreclosure —- 
The president of the company, Mr. Edward King, said to me that 
had received communications from a large number of interested 
parties asking them to take action, but that nothing would be done 
until they ascertained the condition of the road, I having repre- 
sented to him that the road was in very bad condition and that the 
ies running the same were either unwilling or unable to put any 
Improvements on the road, and that unless something was done the 
road would not be fit to do business on in ashort time. I also called 
his attention to Dow and persons issuing executions that would be 
detrimental to the road and urged them to commence foreclosure 
proceedings. He stated, after several days’ delay, that he would do 
nothing until he had a report of the actual condition of the road and 
that a necessity for foreclosure actually existed. This is the sub- 
stance of our conversation. I then returned to Helena and went over 
the entire line, including even the earthwork down towards 
582 Pine Bluff,and examined the entire line and its condition. I 
then returned to New York, where I reported Mr. King the 
result of my obeervations and renewed my efforts to have him enter 
the foreclosure proceedings. He then referred me to Mr. Peckham, 
the attorney for the company. I had seen Mr. Peckham prior to 
that time in order that he might examine the mo to see what 
the rights of the Union Trust Trust Company were. The substance 
of his conversation was that the trust company had the right to act 
} gyn the ge of the re ae Proper ——s _ 
© rty was depreciating, but that he prefe to have the 
bondholders first take action - the matter. - 
Did you make or procure to be made any requisition on the 
Union Trust Company, either in your own name or in the name of 
others, for or in behalf of any bondholders asking for a foreclosure 
of the mortgage? 
Ans. I drew up a request on the Union Trust Company, signed by 
me as representing a portion of the bonds. 
Q How many bonds did you claim to represent, and name 
583 . the parties from whom you held the — to any bonds? 
Ans. In the requisition I think I only claimed to represent 
fifty bonds, but the options, as I before said, would have amounted to 
more than a majority of the bonds of the Arkansas Central railroad. 
IT am unable to name the parties now. There names are attached 
to my ce which I have endeavored to find, but have 
been unable to do so. I will make another search and if I can find 
the letters I will give the names of the parties. 
Q. Where did these parties reside? | 
A. They resided in New York—that is, those through whom I 
got the options. I never had any correspondence with any of the 
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Q Was there more than one party or firm through whom you 
received the option referred to? 

A. I think there were several parties, but I only did business. 
th speed pr: Arn geue a 

2. Di — ibit your fifty bonds at the time you made your 


. No, sir. 
Q. Who went over the road with you when you went back over 
the road to ? 
584 Ans. I went alone. 
Q. Did Johnson know the nature of your businees in going | 
over the road to report? 

A. Prior to returning to New York I had conversations with him 
which were necessary to explain what I wanted and why I asked 
ped reg pie regard to the character of the road. I ve that 
I told him I was examining as an expert, and that I was going to 
report to the Union Trust pany. 

Q. Did you ——_— him with your contemplated efforts to in- 
duce the Union nes to foreclose ? 

A. I did not tell him about my plans, how I was operating. I 
believe that I told him that I was going to try and have them fore- 
close and be appointed receiver. My mind is not clear that I told 
him about — nted receiver. I know that I told him that I 

holders and was going to get them to foreclose if I 
possible could. I was aiming to be appointed receiver. 

Q. What did Johnson say to you about this proposed action 
on _= - rt _ obtain a foreclosure on the part of the bond- 

olders 

585 A. I can’t recall all. For several days on different occa- 

sions we talk- about the affair. In those conversation- Mr. 
Johnson mearly talked about the money that he had in there which 
he was endeavoring to get out of the road, and that the condition 
of the road was such that he and his friends had to make some in- 
vestments to help the road, which if the road was foreclosed and 
these facts not known would be an injustice to him and his friends. 
This was the substance of the conversations I had with him. To 
sum them all up, it seemed to be that he did not want other parties 
to come in and grab the road, but that he had no objection to the 
foreclosure proceedings, provided his rights were properly respected 
by the bondholders. 

Q Referring to the above claims upon the road which Johnson 
pretended to have, did he in the course of any of his interviews 
with you at this time or demand any guarantee or assurance 
as to the protection of his said claims? If so, state fully,as near as | 

you can recollect, all you know in rd thereto. 
586 A. Instead of demanding any arrangement, Mr. Johnson 
spoke about his being helpless in the matter, and that an in- 
ner omg be done him unless the bondholders would recognize 
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Q. In what way did he desire his said claim to oan, 
the event of the foreclosure by the Union Trust Company 
A. I don’t know that he stated any mye lar way except to say 
that ow to be ized and taken off his hands. 
Q. What do you mean by taken off his hands? — 
A. They were occupying a depot grounds and machine shops that 
did not own, and there were a number of contracts out which 
he had made personally, and he would be left in a bad fix. 
Q. What did he desire to have done in regard to the said depot 
grounds and his said contracts? 
A. That they — purchased by the bondholders at a fair price; 
that was about the substance of it. 
Q Was anything said abouta machine shop? _—i. 
A. I meant to include that in my foregoing answer. 
587 Q. Do I understand you to say that where Johnson desired 
to have bis rights and interests and those of his friends in the 
Arkansas Central Railway ym sng | protected that he simply de- 
sired that their depot grounds and the machine shop used by said 
wea | and the contracts made by him be bought, in the event the 
Union Trust Company should institute foreclosure proceedings ? 
A. I have before that he thought that was what ought to 


- be done. 


Q. As I understand, you at that time aimed to be receiver. Now, 
what assurances, if any, — make to Mr. Jobnson on the said 
propositions to be relieved of his said property and contracts, in the 
event of your appointment as receiver ? 

Ans. I quite agree with Mr. Johnson that something ought to be 
done, and I believe that I stated that if I was appointed and had 
the power to do so, that I would see that his claims were allowed ; 
that this property be taken off his hands if I had the power to doso. 

Was there any valuation put u the said property or the 
aid contracts or both, at the time of this purchase was discussed ? 

A. Nothing at that time was said about the price of anything con- 

witl: the matter. 
588 . — Mr. Johnson satisfied with the assurances you gave 


A. I can’t say that whether he was or not. He seemed to think 
that I was talking to him right. 
Q Did he oppose or place any obstruction in the way of your 
efforts after that to bring about foreclosure proceedings on the part of 
the Union Trust Company? 


A. No, sir. 
Q Was anything said at that time in regard — his resignation as 
receiver? 


A. It was subsequently discussed in this way : If a large number 


of bondholders joined in the suit Mr. Johnson th t that the 
Movie 5 Seatahes suit, te hich he =e sessiver, would then be 
merged in other case, there woul t one suit pending 
and that be would co-operate with them in the matter. 

Q Was this understanding with Mr. Johnson at any time re- 
duced to writing ? | 
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in A. I could not reduce anything to writing because I was not yet > 
appointed receiver. This conversation was before I went to aa 
y ork, and before I knew that my program-e would be. 
Q Did you render your as to the condition of the 
589 Arkansas Central Railway pany verbally or in writing 
it to the Union Trust rong, wot 
h A. Both, I think. I wrote a letter which reached there before I 
got to New York. My report proper, however, was rendered ver- 
t ly by myself when I got to New York. My report was very ex- 
haustive and complete. | 7 
; Q Was the option that you refer to, for the purchase of bonds, 


in writing? ; 
A. Yes; the option was in the shape of letters from one Lewis, 
: who claims to represent all these parties. 
| Q Did you own any bonds yourself at the time you made the 
) oso ca hereinbefore ref toon the Union Trust Company 
7 to foreclose? Did you own any bonds yourself? 7 
A. I had not actually purchased the bonds. I concluded that I 
| had full authority to represent every one in that agreement. I did 
not pretend to own any of the bonds myself. | 
' Q Did you have authority from any of the bondholders whose 
ion you claim to have held for making said requisition on the 
Jnion Trust Company ? 
Ans. In the shape of the option I claimed to hold, I think that. 
I had authority. I had nothing specially re ting the fifty 
bonds named in the requisition. I named fifty bonds because 
590 that number was required by the mortgage to be named in 
the requisition. I think it was fifty, or, if not, then it was 
the number required by the terms of the mortgage. 

Q. Did you inform Mess. Tappan & Horner or either of them that 

you wane ast on to New York to have the foreclosure proceeding 
instituted by the Union Trust Company ? 
Ans. I had no business whatever with Tappan & Horner; they 
had no connection with the matter. I had frequent conversa, 
tions as a friend with Major Horner, telling him generally that I 
was going to cause a foreclosure. I am certain that I did not give 
him particulars, but that I tuld him that I represented the bond- 
holders and was going to have the mortgage on the road foreclosed 
and the road sold out. 

Q Who was Johnson’s attorney at that time, if you know? 

A. My impression is that it was Stevenson & Waters or one of 


Q. When you made out your requisition to what officer of the 
Union Trust Company did you hand the same? | 
591 A: I forget now; either Mr. Peckham or Mr. King. It was. 
directed to the Union Trust Company, trustee. 
2 | seeentane ugierutans the bill for foreclosure was. - 


‘I did. 
Q. How was the same transmitted to Helena ? 
Ans. I brought it there, I think. 
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- Johnson went with me to Memphis; saw Mess. 
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Q. To whom was it directed ? 

A. To Tappan & Horner. 

Q. How came it to be directed to them? 

A. Mr. Peckham had selected them as the attorneys to represent 
the trust oe 
a — was done when the bill for foreclosure was received at 

A. Accompanying the bill was a letter from Wheeler H. Peckham 
to Tappan & Horner. The letter asked them to bring the bill, and, 
I believe, my appointment was mentioned in the letter, and that they 
had no objection if I were appointed. 

Q 4 age meet A. H. Johnson on your return to Helena? 


Q Did he at that time renew his propositions to have the prop- 
ae taken off his hands, agreeably to your previous un- 


A. lI think we talk- over the matter and what our proceed- 
ais ing would be; we a much emernns course. 
to carry out his promise promptly as soon 
ssienteee had prepared the papers for Bi . Mr. 
and Davis 
and explained matters to them. We then went to Ft. Smith, Ar- 
kansas, together, taking with us the papers and a letter from Mess. 
Tappen & Horner suggesting about the same as contained in the 
letter of Mr. Peckham for consolidating the suits and suggestin 
my appointment as receiver. On our arrival there the Uni 
States court was in session. We filed the:papers and Mr. Johnson 
filed his resignation. We got an order consolidating the cases and 
I was appointed receiver. 
as this co-operation of Johnson’s in proceeding to Ft. 


Ques. 
Smith and making place for your appointment as receiver in pur- 
’ suance of your sndantendl y that the property used by the rail- 


road above mentioned, er with his contracts, to be taken off 
his hands by you as receiver ? 

A. Partly so and von the, pam he could not help himself. I 
did renew my promise when I came back because I believed it was 
593 Ques. What was done in pursuance of this understandin 

between you and Johnson towards carrying out this proposi- 
tion for the purchase by you as receiver of the property above men- 
tioned and Johnson’s contracts? 

Ans. I stated to Mr. Johnson that I would purchase this property 
on the p order of the court ; that I believed that a receiver was 
only an officer of the court and could only act on proper orders. 
The petetion was drawn embodying all we deemed necessary to im- 
prove the road and give it facilities for doing business. This peti- 
tion.was presented to Judge Parker, who approved the same and 
authorized the receiver to act, subject to the ae of the court. 
dn puschnenr et he ponperty ex tan cuntoasts that Debaten eaboed 

property an contracts that Johnson 
to have taken off his hands? 


d 
| 
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Ans. It authorised that and a deal more, even to the build- 3 
ing of the depots and the improvement of the road. : 
Q. Who drew the : 
Ans. I think A. H. Johnson drew it, but I am not certain. 
-Q Was this understanding had between and Joh 
reta 


. ® 


\,, Ans. My inpousalain is that there were two. One was drawn “P SS 
| ‘informally down in town and the other was drawn up at Johnsons) = 


. Q When was theone drawn up at Johnson's house and by whom ? 
Ans. I don’t remember the dates, of course,and I don'tremember = 
ee oe et ae ch nut an oo — 
neon drew up what he wan ve wy 
r towiel Te 


| 
é 


tim for a copy of it he could not uce it, sa 
t embodied what Mr. Johnson Iwate do. & 
is agreement was made either immediately before or im Bt 
after our return from Fort Smith. Atall events it was beforeI gave 
* my bond as receiver. a 
Q. When was it that the second agreement was executed ? ¥ 
Ans. I really don’t know which was made first. My im- —~ 


were both about the same time. 


Q. Who wrote the other agreement and and where is it and what Se 


bas become of it? 


Ans. Mr. Johnson and I stated what our understandings wereand _A 
\ —— Major Horner to embody them in an 


ing my recollection I am now certain that this agreemen pO 
. drawn some time about the middle of October, 1876, and that this 
contract I now find was subsequent to the other. 
Q. State, as near as you can, the contents of the first agreement 
written by Johnson at his house. 


(The witness desires time to consult private memoranda: before 
answering the above question.—A. Z. Jones, notary.) 


‘Q. State, as near as you can, the contents of the second contract 
written out by Major J. J. Hornor. : 


+ (Witness desires time to consult private memoranda before answer- 
ing.—A. Z. Jones, notary.) | 


- Q Where was the endorsement made by you and Johnson on the | = 
petition asking for an order allowing expenditures to be made by = 
the receiver for improvements and purchases signed ? ae 

596 Ans. At Helena. | 
Ques, Where in Helena? . “a 

Ans. The paper will show for iteelf. It was drawn at Tappan & = ; 
Horner’s office and we signed it there. I think there was no persons 
present except Gen’l Tappan, Mr. Johnson, & myself. ee 


595 pression is that there were two agreements, and that they 4 


twas - 


i 


os 
re. 
Cae 
— 
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Ques. How was it that you and Johnson arrived at the estimate 
of seventy-five thousand dollars mentioned in said endorsement? 
A. I examined the road as a practical railroad man, and my esti-_ 
mate was that it would take that amount to put the railroad 
running order, purchase machine shops, build depots, 

other necessary work. | * 
Ques. You pretend to have an understanding with the 
holders to pay a certain amount for the road.. Now, what was 
object in having such large expenditures made which would 
the effect of burdening the road with a lien and militate against 
proposed scheme? | / 

Ans. Referring to the last portion of your question, I don’t see it 
iu that light. By referring to my previous answers you will see that 
my proposition was to pay for the road what three disinter- 
597 cated railroad men would say it was worth, and they would 
robably value the road according to its condition. This 
fact, taken with the fact that all the improvements were subject te 
the approval of the court, was considered by me asa bar to any nes- 
essary expenditures. oe" 
Q. Did Johnson at any time explain to you uis object in desiring\ 


the property above referred to. bought by the receiver ? % 
A. I have answered that heretofore, that he wanted to get, that . 


p - ty off his hands, which he stated he had bought for the road im 
Q. How was it that you had these liabilities incurred by : raile 
road which created liens that would have to be discha 


to you when there was no means on bands with which tu 
A. I certainly did, as he was the only man I could buy a 
recciver’s certificate. He knew that they would be a lien on & 
rdad and would certainly be paid. ho 
Q Who was your attorney while you were acting receiver? ‘ 
A. To the greatest extent I was my own; sometimes I consuited 
Q What was it you bought as machine shops? | 
_ AI t grounds, machine shop, and machinery that was 
ne 


known at the time as the Arkansas Central machi shop. Sa 


Q much did you pay for these machine shops? 
ey * thousand five hundred dollars in receiver's certificates. 
@Q@ you not know at the time of the that A. HL. 

m had in the machinery in the shop as belonging 
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to the Arkansas Central Railwa way ones while acting in the ca- 
pacity of receiver in the Davis & Tha suit? 
— en oY Bynes and never heard of such an 


30 ited» machi belonged to the Arkanses Central 
~smtonloem thousand five hundred dollars 
an - 
my val 


the balance of the shop ? 
uation on the entire property, including 
the machinery, of course, it would have been too high. 

Q. How is it that on September 19th, 1876, the record shows that 
= receipted to A. H. Johnson for the property of the Arkansas 
- railway and among which appears the machine shops com- 
piete 


Q. You have stated iat 
said property certain contracts taken of his hands; conti what 


: these contracts were. 
Ans. My understanding was that he had ordered certain ma- 
terials along the road, as ties, square timbers, wood for locomo- 
personaly ible; these are the con- 


ot tives, for which he was 

tracts I alluded to when speaking my agreement with John- 
+ 
a 


son. 
600 —. When you received your appointment as receiver how 
aa much of this material for which Johnson caiened to bese: 
j | sponsible did you find on hand? 
| Ans. I never knew ; never was informed. 
1 Q. What was the extent of these contracts for which Johnson 
claimed to be liable and desired to be relieved of? 
A. I never knew; never was informed. 
i Did you at the time make any inquiries of Johnson to ascer- 


tain ? 

A. I did not. 

a Who were the friends that Johnson alluded to whose interests 
he desired protected i in common with his own? 

A. t think he ever named them. 

al 

A. 


I don 
When. you concluded the first contract with Johnson at the 
a a SEDC Ia eye ee 
said contract yourself? 
First, because there was not time, because my impression is I 
was to have been given me. 
ever furn to you? 


of 


and 
"Quen. Was such copy 
Ques. Who desired said agreement reduced to writing—you or 
Mr. ee os 


| A. Both of us. 
601 Q Did you meet Mr. epee tment, at his house 


for the purpose of drawing u said agreement ? 
A. I think so. —— : 


9 i 
i.e nh? : “a 
A > Ex : ‘ 


of said 
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Q Explain why it was that you did not have such an agreement 


drawn up by a lawyer. 
Aus. I was conceited to think I was one. I did not draw 


it, bat Mr. Johnson drew it, but I thought I was able to judge of its 
correctness. 


Q Was there anything said as to concealing the contents or terms 
ent at that time, or any part thereof? 


Ans. To the best of my recollection, no. 
Q Was there anything said as to the impropriety of having a 
third draw said t? 
A. My im — x ees there was ae ae havin - 
F properly drawn an riage only attorneys 
moun consult in town were Mees. Tappan & , and I sug- 
that as they were the attorneys for the bondholders it would 
improper for them to draw a paper of that kind or to be ac- 
quainted with its contents, and so we drew the memoranda contract 


ourselves. 
602 Q What do you mean, then, by stating that you and John- 


son did not intend to conceal the contents of said agreement? 
A. It was a strictly private matter, and no one had a right to 
idea of concealment is to keep matters from parties who 


know. M 

have a right to know. . 

Fh oy mesa see aceemael would be improper to 
vea raw agreemen 
A. Yes; ed for reasons above stated. 


Q You state that T & Horner represented the bondholders. 
What bondholders did t? 

A. ted trust company, and they were the 
trustees under the 


Q State when and w you have made demands on Johnson 
— of this contract. 


A. j that I wrote to him once or twice and asked for a 
PF She can it tin 
son 


Meo 0 el to receive a copy? Was any rea- 

i it? 

A. Johnson could not find it. 

Q When was it you made these demands on him for such copy, 
yey gg one cramer men 2 fi 

603 Ans. I naturally wanted a copy of a contract I had signed 
and in which I was interested. 

Q In what way were you interested 7 

A. I was interested in its terms & conditions. 

Q What were the terms and conditions of the contract which 

effected your interests ? 

A. It was a matter of interest that Mr. Johnson should comply 

with his contract, to stand by me in what he had agreed to do in the 


matter. 
_ @ State, as near as you can, in what manner Johnson pledged his 
the terms of tract. 


by said con 
A. I cannot answer that. He pledged i tract, 
and I, os botore stated, am unable to give the contents of said con. 
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tract until I can find a memoranda containing its contents, which I 
"Oo" Did en I have no desire to conceal the same. 


make any demand on Johnson for a copy of said 
contract while were acting as receiver? 
A. I think I may have asked him for a copy of it during 
= =, 2 am certain I did. os | 
i nson assist or procure for you your bond as re- 
portato mir uv on reg of the Union Trust Co , 

604 A. Yes, sir; he went on my bond and got his friends that 
he could influence. 

Q. Was the giving of this bond one of the conditionsof the con- 
tract entered into between you, or did it form a part of the consider- 
ation of said contract ? 

Ans. He had promised to help me obtain that bond, but whether 
it was contained in that memoranda or not I am at present unable 
to say. 

"Was the giving of that bond one of the influences that pre- 
vai Ce SS 
A. I don’t think itwas. I could have gotten that bond without 


him. 
Q At the time of the execution of that contract did you and 
Johnson discuss the manner in which heor you to use the 


receiver's certificates or the claims which he might obtain ander 

said agreement in the event of a sale of the road 

Ans. That matter had been discussed and understood from the 

—— cnantaatin ahhdy en ai 

tificates, an arrangement by w would co-operate me 
so as not to embarrass my with the 


605 and that he had from the first agreed to, not knowing at the 


time how many he would hold? 
Q Did Johnson by the terms ef said contract 
you his receiver's certificates or any claims which 
po -you as receiver to you or any other person at a price agreed 


Q Since the adjournment have you found the memoranda show- 
ing the terms and conditions of your agreement with Johnson? If 
80, please uce the same. 


q filessid memoranda with this deposition marked “ Exhibit A .’ 

606 Oe ee 
on sheet 

A. I was to collect this data in order to have a conversation with 
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Mr. Johnson to see if he and I agreed about our affairs and their 

status at that time ? : 

2d a see Mr. Johnson and exhibit this memoranda to him? 
I not. 


A. | 
Q@ Locate the time, as near as you can, when you made this 
A. It was right after Sully’s visit to Helena, subsequent to the 


this memoranda substantially contain your entire under- 
ing with Johnson as the same was reduced to writing by John- 


This substantially contains all my understandings with John- 
son, both oral and written. In the contract written out by Johnson 
at his all the matters set out in this memoranda were 

upon except the matters contained in the third h, 

the agreement in regard to salary may not have been con- 


in it. 
me of the execution of this first contract between y 
at Johnson’s house had you act cheenipeapeed t 
nore seal tr toe ia him in event of your appoint- 


receiver 
A. It was the understanding that was the agreement. 
pon what did he exact this release as to your pay as the 
in his own interest ? : 
was no exaction about it. It was a voluntary arrange- 
my 

rinse anstiuer contents betwese gen ent Shaun 
executed as regards to his pay, which was placed in the hands 
Hornet as custodian, when this release on your part was 


ly im is that it was to meet some private money ar- 

of Mr. Johnson, he desiring to have some written evi- 
show to parties that he was entitled to his pay. 
whose instance was this second contract as to the release of 
written out and signed ? 

request. 

a copy of that second contract ? 
copy ; it was left in the hands of J. J. Horner. 
Po 
on yoor as to your | 
i S that it did not, but I can’t say posi- 


es 


you make any contract or contracts for materials and 
ies as receiver? 


on? ode - 


oe —- 


—— 


one? ode - 
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tracts for all material I needed to 


case where I did let contracts of any kind or nature I subm 
such contracts to the United States court for its approval before 
said contracts. 
t tints ar wphreo ; ho furnished pplies 
inquiring arou men w su to 
it th ene who would take certificates as 
money i with 
2 ee apn eer 
these certificates in iron supplies. 
@ Who did yes lot these contracts io? 
negotiated with the State Savings Institation of St. 
Loais to buy two thousand dollary’ worth of iron I let all my ties 
Se ee 
a Who represented the States Savings Institution of 8t. Louis at 
, I made my purchase direct from them in St. Louis. 
é- ou contract th Geo. H. Jenkins i in writing? 
How many contracts did you have with him? 
- I don’t know whether it was all embodied in one contract or 
; my im is that it was. 
ho drew the Jenkins contract? 
I don’t remember, but think I did. 


cresesnereel 


agreemen part for the : on ti ber 
was an ton my to ties a uare tim 
in receiver's certificates at par. ne Se 
Q Was Mr. Jenkins present when that contract was written out? 
a NS eee ee ee 
was bis tative 
610 A. A. Li 
2 Did you have any transaction with George K. Jenkins 
A. I never saw Geo. K. Jenkens in my life, that I know of. 
Q. How came the name of Geo. K. Jenkens to be used? 
A. Mr. Johnson told me that if I would make a contract with 
K. Jenkens he could furnish this material. 
Q Was the name of K. Jenkens used in the contract en- | 
tered into between you and Johnson at Johnson’s house ? 
A. I am unable to say. The memoranda filed will furnish all I 
can now remember on that subject. 


“il 
Hel 
Be 


Q. Who received the material furnished the road under that con- 
tract with Jenkens? 


48—69 


depot, ordered mak 
ee awe mar rw et hee 


er eee Copeiion receiver ? 

@ positive ‘money to me. id not even get my 

think that J lost i Seuuasionanteanttnes tome 

j . The master,in closing my accounts, disal- 

and even an item of about forty 
of the judgeand the Union Trust Com- 

were 


1 make any effort to have the railroad bought in by 
Company at the first sale under the final decree in 


the case° 
A. I went to New York and interviewed the trust company 
612 and their attorney, and was by them fully authorized to bid 
at that sale for the road on behalf of them as trustees for all 


the bondholders, and I returned to Helena for the pu of so 
iddi <mabere heater meer On my arrival at Helena my 


feeling, 

my for the U 
holders, and the road 
the sum 


A. As I yen said, Mr. Johnson agreed to make an 
arrangement that wuu enable me to carry out this matter with the 
—— by his giving reasonable time upon his being properly 
secu 


Q How many of these receiver's certificates at that time did he 
hold, if know ? 

A. I think that he held all but two thousand, which were held by 
the State Savings Institution. 


oe owe 


- + Grew ate eos - . @ 


re 


oat em - . @ 
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reach there to be present at the sale to 
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know why the Union Trust Company repudiated your 
state it. : 


Q. = the first eale was set aside and a 
course towards effecting a 
A. I had to wait the change of the order of sale 
make new combinations. In the meantime 

thority seemed to have been transferred into the hands 


I thereafter confined my conversations and 
Q What new combinations did you form ? 


ou 
Did Alfred Sully authorize to t him and the bond- 
holders at the time when Seamnadeate was made? 


ten - made between us. a reached Philadelphia 

the t railroad riots were in progress, a parte i= | 

hours by the burning of au oil train on the main track the road. 

On arrival at Baltimore we ——— by serious riots, and 

agaiv at Cumberland and at Cincinnati. slp ted 
to Helena on time, I 


would 

sale until the next day, 
there and bid on the read as rep- 
616 resenting the bond I received no answer whatever 


having declined to postpone the sale. 
Q Were you cognizant of Johnson's efforts at that time to effect a 


of the road ? 
Ans. 1 never heard ing about them. 
Q. What statements did Johnson make to you on your arrival at 


Helena as regards the aule of the road made the day previous ? 


THE CREDIT COMPANY (LIMITED) VS. 


380 

A. Johnson was not there ; I did not see him. 

Q. Whom did: you see in to it? . 

A. Everybody that I wanted to see was out of town ; I did not see 
any one. 

When was it you first saw Johnson after your arrival ? 

A. I think that the next time I saw him was about the time Sully 

Lo in Helena, or at least it was considerable time after after the 


Q _ you see Johnson before the confirmation of the sale by the 
court 

Ans. Yes. 

Q. What explanation did Johnson make to you in regard to the 

last sale of the road? 
617 A. He stated that the master would not put off the sale. I 
think that he said something about not having any faith in 
the Sully telegram, and that he had to make arrangements to pro- 
— himeelf, or something of that kind; that is about the substance 
t. 

Q. Did you meet Cook when you returned to Helena ? 

Ans. ‘No; he ae 

Q. Did you learn from any sourse whatever that a contract had 
been entered into between S. H. Horner and S.C. Cook allowing you 
or Sully, within two days of the sale, to pay to S. H. Horner the 
amount of the purchaee-money and thereupon receive from said 
Horner a transfer of said railroad? 

Ans. I never even heard a rumor of it until long after the sale, 
and [ never saw the form of it until I saw it in the petition of the 
plaintiff in this case. 

Ques. When you came from New York at that time had you made 
an arrangement with Sully to make the necessary cash payment to 
effect a _pemememis seems on the basis on which it was struck 


618 A. I had Alfred Sully’s promise; but I had aleo arra 

with other parties for an amount of money which, 
with the certificates held by Mr. Johnson, would have been su 
to meet the required payment. 


Did to to Mr. Johnson the amount of his or 
3 Horter’s bid and Ou 


t 


take the road off his hands? 
By the time I saw Mr. Johnson to interview him on that sub- 
ject I became perfectly convinced that any further efforts on my part 
would be useless. 


ohneon, have the right to succeed to the ownership of that 
ment of the amount bid and a bonus of five thousa : 


. As I answered above, I did not see Mr. Johneon for a long time 
afterwards, and by that time I had became 80 discusted and d . 


ened that if men be not put in an appearance and revived the 
matter oune ld have mentioned it again. I thought that I 


fel 
4 


Didn’t you, according to the terms of your contract with | 


—_—— TT 


oe om 


promises or that he had determined to go back on our 
ing. I was also told by several influential friends that they thought 
it was very foolish for me to continue my efforts any farther from 
what they knew. These facts, with my inability to hold 

the offers for aid any great length of time, and that — 
620 with whom I had the last understanding, did not communi- 
cate with me while there, convinced me that further efforts 


were useless. 
Q. Was your contract ox napeenasas with Johnson, as executed in 
writing at his house, in to facilitate the carrying out of your 


plans to get possession of the Arkansas Central railway ? 
A. Why, of course. 
Q. Now, explain in what way. 
A. In the with parties representing the bond- 
holders they had continually stipulated that parties I 
in efforts to purchase the road should furnieh the money 


mined to do nothing 
any one that I was endea 
and int-rests of the 


382 | ass CREDIT COMPANY (LIMITED) Va. 


which would constitute a first & mount lien which the bond- 
holders would have to discharge they could acquire posses- 
sion of the road, but which you could handle and control to your 
own mseane would materially aid you in your efforts to get the 
road yourself? 

A. Why, cerfainly. 

Q After the first sale of the road did A. H. Johnson and J. J. 
Horner or either of them at any time express to you any fear or a 

ion that the road would not find a purchaser at the resa 
which was ordered ? : 

A. Prior to the first sale there was considerable anxiety mani- 
fested by all parties for fear that the bondholders would not come in 
at the sale and bid in the road and that it might be bought in by 

ho Id be unable to complete it, but this feeling was 
allayed by the first sale of the road to the bondholders, and upon 
said sale being set aside it was still thought, I believe, that 

623 the bondholders would come in and bay sat the next sale. 
Q Did you know at the time of the efforts made by A. H. 
or " Horner or both to effect « combination in Helena 
for the purchase of the road after a resale thereof had been ordered ? 
°I never heard of it until after my return subsequent to the 


in the course of your examination that you made 
ies with the view Sei sat omega 
you to make im ts. Name, i can, auy person you 

proached on the subject a bject aside frum A. H. Johnson. “a 
e to Captain E. R. Knight, of Forest City, asking him if 


po 


i 
: 
‘ 
q 
4 
F 
i 


y 


Q Referring to your memoranda noted Exhibit A, you 
state the data where your written contract 
was executed. 

pression is that it was on the afternoon of the eleventh 
ber, 1876, but [ will not say certainly. 

you meau by the initial letters A.C. R’y and I. M. & 
ppearing in the second paragraph of your said memo- 


a 
A. By A. C. R’y I mean Arkansas Central railway, and by L M. 
& H. R. R. I mean Iron Mountain and Helena railroad. 

-Q What do you ne alae Exhibit- “ 6 to 27,” appearing at the 


I think it referred to a lot of memorand- in a pocket note book 
I carried with me, but which I have lost. ; : 
Q In the requisition made on the Union Trust Company did-you 
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625 you the uction of your authority to act for or- represent 
dr of the bondholders? 

A. No, sir; al I filed that requisition, yet it was always my 
impression that the Union Trust Company did not consider that it was 
pe oe Nae that they had full authority to act independently of 
it under the mortgage. | 

@ Did you at any time hold an option through Alfred Sally for 
any of the bonds ee ee ee 

| 2 One Oo te an arrangement with him 
by which he authorized me to appear and bid in the road for the 
bondholders he claimed to represent. 

Q. You have ee ee ene 
are you now able to produce any letter or written memoranda 


Com ? 

626 ~=« A. If anysuch bettase ape efit fn eulstense they axe centinn 
mF in St. Louis. There are none here. I am not 

certain van 


; find them. pos. ty Ae 3 om 
Q Can you now give the name and address of the party in New 
= through whom you pretend to have held such op- 
tion 


A. I did not; did not thin 
2 Who was your attorney while acting as receiver? 


ignore. 
it you failed to respond to these writs. 
delay to give my deposition, which I 
thought would take four or five days, would result in serious loss to 
the railroad int-rests I : 


was managing. 
Q What connection had you with the Iron Mountain & Helena 
i= 
was ident ,} 
Q. Are you still ccnnutts Gab emgueg? 
Ry wert fe: temneptane tary iene Fg 
ilwa ny, ; president & general manager. —- 
4 A. . or pretend to hold a claim or de- 
i ee oe ee ee 
ny, now the Kansas City, Helena &@ Southern, amounting to a 
— If so, state the particulars concerning it. 


~ 
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A. Mr. Johnson hasa large unsetiled claim inst the 

628 Iron Mountain & Helena railroad for work done and material 

. furnished in 1878 and 1879 and subsequent to these fore- 
in el This claim is about twenty-five thousand dol- 
en ae ae Sy ae eae 


com ise; if so, when 
the matter with Mr. Johnson. several 


A. I have tried to arrange 
times, based upon what I might be able to do. 

Q Has your understanding for a compromise been brought about 
since the institation of this suit? 


A. It was made on the 6th day of October, 1881, buat the claim has 
not yet been paid. 


@ Pleese state what,in general terme, the t of 
state i] contract was ou 
indebtedness grew. 
It was a contract by which Mr. Johnson agreed to com- 
abou teen miles of the Iron Mountain and Helena 
town of Mariana and put the same in run- 
was in writing. 

agreed upon on the 6th of October 
the amount which Johnson agreed to accept 
the time. 

to say in ae examination-in-chief that 
bondholders the Arkansas Central rail- 
re sale the amount it should be appraised at 

men 


> _ 


Mountain & Helena 


Ried a my £ # c - 
~ ~ 
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ing in cash for railroad ties on the Iron 
at that time? 

ying thirty-five cents cash, that being the lowest bid 


by you as receiver depreciate the value of 


Q What were you 


A. I was 


? 


lly interested i 
Q At the first master’s sale of the Arkansas Central rai 


the bidders? 
I think there were no the Union Trust 


. ©. Tappan, and I think a Mr. 
but I am not certain. 


Did A. H. Johnson bid at the sale? 
He did not. 


9 You wr dy our examination-in-chief you returned to 
632 H the byt om the master’s second sale; how long did 
0 ne ee 
A. I am unable to say positively, but bué I think that 
os leh ia went to Little Rock. That is now my 
m » 
Q. op teh wore ested meta fina 
was fi oy court 
A. ved one or two days after the 
master, pa ho went with the master from had 


= 
gil 
iat 
HE 
k 

= 


or objections 
report of the sale at that time or before its con- 


fe 
2, 
+ 


Q Were n Helena when Alfred Sully came there? 
Aifred Sully on his visit at Helens. 
49—69 
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agreement of council: “I am not interested, directly or indirectly, 
in this suit or the bringing of the same.” 4 


Redirect : 


Q While the road may have required some repairs or improve- 
mente, isn’t it a fact that you could have operated the same during 
the few months that the road was in your charge as receiver without 
ramen rily incurring the great bulk of the obligations you did 
neurr? 

A.-:As I have before said, I thought that all these ex itures 
were necessary for the pruper running of the road, and still so think. 

| WILLIAM BAILEY. 


634 Copy of Exhibit “A,” Memoranda A. C. R’y Matter. 


1st. Understanding was that if I succeeded in getting foreclosure 
suit started and was appointed receiver J would take machine 
and depot rma rma: treater cate ep n- 
to let certificates go into my a st for pos-es- 
i road and he to resi = ioaliantie-es efforts 
get his friends to doso. I was to give Johnson 5,000 in ex- 
certificates received for machine shops, depot grounds, and 


1h 
1 
g 
38 
q 
: 


the contract embodying above, and 
nds; also that if court ordered im- 
in name of Jenkins, 


} 4 
4H 


4 


ment I or at sale; 

. the combined ver and sup’d’t, and if I failed and he 
and we were still to work ,and I 
was A. C. R’y and he to have some in the 
635 contract and was to furnish copy 


80. 
After return to Helena found road sold to 8. H. Horner. Could 


f 


there. 

Was joined penny anne charged me with bad faith and 

collusion with Johnson. In Johnson's drew contract 
to pay Sully and Johnson, for Johnson and bondholder-, $60,000, 
uson coming back to old or first to let me have road for 
the 40,000 and 5,000 bonus, the 15,000 to go to Sully in fall of 
of bondholders. I had finished arrangements for the 
money, one with Jacks & Co., which was broken up by Johnson’s 
efforts and counter-offers, because convinced the clique would not 
let me have the road at any price. 
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636 SerremBer 2p. 
Epwarp Kino, being duly sworn, testifies as follows: 


9 Please state your name, age, occupation, and present place of 
residence. 

A. Edward King; 49; president of the Union Trust Com of 
"a How jong he — the position of presiden PK 

ow long have you ; t 

Trust Company of New York ? 

A. Since November, 1873. : 

Q What connection, if any, had you with the Union Trust Com- 
pany prior to the date you have mentioned ? 

@ = the Union Trust Company a all 

n ny retain or letters, 

statements, and reports and omen tions which are received by 
it relating to any of the trusts it assumes ? 

A. We undertake to retain them, but accidents might happen to 
them sometimes. 
Q You are careful to retain them ? 
A. That is our habit. 
Q Have you in your charge or custody the 

and comimunications received by the Union 
637 _— relating to the Arkansas Cen i 

A. I presa 


y 
varie 


ivery of the 


the Union Trust Company for the 


the Arkansas Central Railway Company under the two mortgages 
hereinbefore referred to. 

Q Will you please produce these orders? 

A. They are at the office of the trust company, and I shall pro- 
duce the same to the end that copies thereof be made and attached 
to this deposition. 

Q. Aside from these orders and the papers you have already re- 

fer-ed to in this deposition, have you in your custody, 

639 control, or possession, as president of the Union Trust Com- 

pany, any other papers, communications, or documents re- 

ee: tin vom gaa railway or the trust under the 

A. We have certificates of the completion of sections of the road. 
certificates ? 


please uce these 
oO ee I have no other papers that I 
Q Do you recollect of handing any papers to your counsel re- 


lating to the Arkansas Central railway ? 
A. Itis our constant practice to have relating to trusts 


in 
tral Railway Company in the year 18767 
A. I did hoes = conversation with him. 
Q Where were these conversations had? 
640 A. At the office of the trust company. 
Q Will you please state the character of these interviews— 
what they related to. , 

A. I have no further recollection of it than is embodied in the 
paper handed you marked Exhibit A. 

ie = you know where the requisition of William Bailey was 
written 

A. Only as appears by the document itself. 

Q Did William Bailey at the time he made said requisition or 
prior thereto make any statements to you touching the ownershi 
or representation of bonds of the Arkansas Central Railway by him 

A. I have no definite recollection of the conversation, as to what 
he stated or did not state. 

Q. Did you demand of William Bailey the production of any 
bonds which he might have pretended to own or represent at that 
time or the production of any authority he might have bad from 
bondholders to cause this requisition to be made on the Union Trust 
Company ? 

A. I bave — recollection of it, sir. 
641 Q. In this requisition William Bailey states that he is the 
: owner or representative of owners of first-mortgage bonds of 
the Arkansas Central Railway Company to the amount of $50,000. 
Was this amount su as a ient amount upon which to 
base a lawful requisition to cause said foreclosure suit to be insti- 
tuted by the Union Trust Company ? 


Oe ee ee See om 


——— -—- eee or oe 


' 
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A. I do not know. | 

2 Didn’t you suggest to William Bailey the amount required to be 
represented in said requisition and the showing which he would 
have to make in order to bring about said foreclosure from: the 
Union Trust Company? 

A. I have no recollection of making 7 Ee 
Bailey, but I referred Mr. Bailey to our cou as I always do in 
applications for foreclosure. e are then guided by advice of coun- 


Q If all the matters were referred to your counsel, to what mat- 
ters did your several communications with William Bailey refer to 
a Arkansas Central Railway ? 

When you say “several ”-Iam not sure. I haveno ree- 

642 ollection as to whether one or more wok place. I answer 

that one must have taken place from the fact that I have ree- 
ollection of it. | 

ae ee Ce eS ae 
you 

A. I do not recollect whether it was handed me by Mr. Bailey or 


whether it came through our counsel. I could not say. On refer- 
ring to some memoranda which I have I 


document 
was sent to me by Mr. Peckham, the attorney for the trust com- 


y- 

ye your charge or custody any letters or communi- 

cations relating in any way to eS ee 
had herein inst-uted by the Union Trust Company to 

two several mortgages referred to? | 

A. I donot remember any such letters, but I shall make a searehb. 

2.  nggamaa i will produce them ? 3 

es. ‘ 

Q. What did the Union Trust Company do on the strength 

643 of this requisition? I want to know what step you took; 

whether you instructed Mr. Peckham or any one else to insti- 


tate suit. 
A. I referred the whole matter to Mr. Peckham, and he advised 


us that it was proper to foreclose the mortgage, and then I directed 
him to go ahead. 
Q. Did William Bailey at that time solicit the appointment of a 
receiver in the foreclosure proceedings which he desired to institute? 
A. My impression is that there is a reference .to that subject oh 
his letter. 
Adjourned to one o'clock, at the office of the Union Trust Com- 
pany, No. 73 Broadway, N. Y. Oe 
_Orricgz or tHe Union Trust Company, 
No. 73 Broapway, New York, September 2, 1882. | 
Mr. K1nq’s testimony resumed: - 
Q. Did William Bailey at that time solicit the appointment of a | 
a iu the foreclosure proceedings which he desired insti- . 
ta | | 
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644 A. That is all I recollect about it. Whether he made any 
mention of it ny in his conversation with me or not 
I cannot now remember. 

Q. Did William Bailey explain to you his object in having a re- 
ceiver’s appointment of the property taken charge of by the Union 
Trust Company’ What was his plan in desiring a foreclosure ? 

A. Let me say my rule is, whenever any business comes up in re- 
lation to foreclosure or any other trust affairs, to have the matters 
reduced to writing and filed away with the papers, and I do not 
bother my memory with more about it; 80 while he may have had 


conversation with me I do not remember except generally ; my im- 


wen 


holders represented by Mr. Sully in communication with Mr. Peck- 


— is that I saw him several times. He was president of the 
ron Mountain & Helena railroad or has some connection with it, 


and also the Southwestern Construction Company, and had - 


645 repeated interviews with me on matters connected with the 
enterprises ; so while I have a very general recollection of sev- 
eral interviews I cannot well tell what took place at them. 

Q. Do ycu recollect having any conversation with Bailey after the 
foreclosure suit with the trust company was instituted ? 

A. I met Mr. Bailey in the street some weeks ago. I do not rec- 
ollect having any conversation with him after the commencement 
of the foreclosure suit and during the time of its pendency—that is, 
on the subject of foreclosure or any of the proceedings had in the 
suit. 

Q. Was the Union Trust Company, at any time during the pend- 
ency of the foreclosure suit instituted by it against the Arkansas Cen- 
tral Railway Co., advised as to the expenditure of money or the in- 
curring of obligations by the receiver for making improvements and 
purchases of property ? 

A. I do not rem-ber. 

Q. If you had been advised would not such communication be in 


—: | 
646 = f we had any advices in writing we should have a record 
of it. 

Q. Was the Union Trust Company — that an order had been pro- 
cured from the court in which the foreclosure suit was brought al- 
lowing or authorizing the receiver to make improvements and pur- 
chases on the Arkansas Central railway, of Arkansas? 

A. The best way is to say that in carrying on a foreclosure suit 
of that kind all communications would have gone probably to our 
counsel. If he —— them of sufficient impurtance to inform me 
he probably would have done so, but it does not necessarily follow 
that the information would regch me nally, though it may have 
been made to counsel ; so I am not able to answer that question as 
—— I might otherwise. 

Q Did the Union Trust Company at any time advise any of the 

bondholders of the under which the Union Trust 
647 Company was acting of the bringing or pendency of the fore- 
closure suit instituted by it? 

A. I have a sort of a recol n that there were some bond- 
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ham who may have come to see me or written to me. I have not 
any further recollection of it that. In other words, when we 
commenced the foreclosure suit we put the matter in the hands of 
our counsel and let him take the labor. 

Q Can you remember whether the Union — made 
or advised making any efforts to bring to the knowledge of any of 
the bondholders fact that they had instituted foreclosure pro- 
—T or that such ings were pending? 

A. I have no idea that it is any part of our functions to do that. 
Pd. Wes the Union’ Trust Company advised of the proceedi 

as the Union ny of the i 
yo % 
648 yina way that p ings were going on. 
We were J iviood altogethes by ourcounsel. The nt oe en 
a and eet en it on. - : adie. 
en you our counsel do you 1D any wa to 
the counsel representing Union Trust bom ny at Helena or 
directly in ligitatiun or regular counsel of the Union Trust Com- 
pany in New York city ? oa 
K A. I refer to our regular counsel here in New York, W. H. Peck- 
am. 

Q. Was the Union Trust Company in any way consulted as to 
the purchase by it of the road at the sule which was to take place 
under the decree for foreclosure? 

A. My recollection is I left the whole matter to Mr. Peckham. 

Q. Then you were not consulted about it at all ? : 

A. We may have had some general information, but I do not 
recollect anything specific. 

Q. Do you know whether the Union Trust Company was at any 
time the 4 sete 4 the Arkansas Central railway under the fore- 

closure 


— 649 A. They were not the purchasers so far as I know. 


ae Q. Did the Union Trust Company at any time attempt to 
y it in’ 

A. I have no recollection of the trust company attempting to 
buy it in at all. | 

d, Do I understand you that if an effort was made to bid in the 
road on the part of the Union Trust Company it was entirely with- 
out your knowl Y 

See —— —a matter. was Peon — 
counsel, and, he having charge of it, I was not necessarily acquain 
with the various minutiz or details; in fact, I was not. A 

Q. Have you or the Union Trust Company ever been advised of 
an effort made to bid in the road under the of foreclosure in 
a suit instituted by the Union Trust Company against the Arkaneas 
Central Railwa and a failure of the court to confirm that sale 
b ee objections presented on behalf of tis attorneys of the - 

nion Trust 

A. 1 this morning in the answer of the defendants in 

650 this case, signed Rose & , with reference to a sale which 


was not consum-ated, but set aside by reason of a telegram of ae F 


as 


det ‘ns ‘ hay d 
Pe, pg alk CoP ydtte oe den 
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651 ight certifica 


392 
Mr. Peckham. I must undoubtedly have been advised at the time 
by Mr. Peckham of his action. . ; 

Q Has the Union Trust Company a record as to the dispositions 


of the. bonds deposited with it ae the several mortgages you have 
referred to? | 


A. Yes. 

Q Will furnish copies or transcripts of these records to be ex- 
hibited with this deposition ? 

A. I will. They are attached as Exhibits C & D. 

Q. Since recess have you been able to lay your hands upon the 
seer of construction referred to in your previous examination ? 

. Yes. 

Q. How many are there showing the completion of the consecu- 
tive miles of road? 

A. I now produce certificates of construction showing the comple- 

tion of 90 miles of road, of which copies can be made, being 
the same being hereto annexed, marked Ex- 
_ hibits E, F, G, H, I, K, L, M. : 

— you the original orders on which the bonds were deliv- 


A. Yes; I now produce them. 
Q Are you willing copies should be made? 
A. Yes. Such copies as are hereto annexed and are marked Ex- 
hibits N, O, P, Q. 
Did you answer the letter of William Bailey written to you 
under date of the 29 February, 1876? If 0, please produce a copy of 


your letter to him. 

A. Iherewith uce a copy of my answer, under date of March 
8 of that year. same is hereto annexed as a part of this deposi- 
tion and marked Exhibit R. | 

I produce a letter, dated Jan’y 26, 1876, from S. W. Dorsey in re- 
gard to the protection of the property of the Arkansas Central Rauil- 

intment of a receiver as against claims of judg- 

ment tors, and my answer of the 4 February, same 

652 year; copies of which said letters are hereto annexed and 
marked ibit S. 

Q. You will again refer to the original certificates of construction 
and state how many of them are verified by oath. 

A. I find a verification upon the first certificate of ten (10) miles, 
but Ido not find the attestation under oath upon the others. 

Q. Have you been able to find any other documents relative to 
the trust in these mortgages? 

A. I find a copy of certain emg * of stockholders of the 
Arkansas Central Railway me EI held at Helena, Thursday, 
October 10, 1872, a +e which I herewith attach to my — 
tions, marked Exhibit T, and of a letter dated Dec. 20, 1872, from 
8. W. Dorsey, enclosing same, marked Exhibit U. 


Cross-examination by Mr. Jonson: 


Q Do es that any requisition from bondholders was 
required before you could legally act in the foreclosure suit ? 


THE CREDIT COMPANY (LIMITED) VS. 


. 
—_— Of oe — 


=_-.- «- —— eS @= wz 


-_--—- — i 


Se Bad 


THE ARKANSAS CENTRAL RAILWAY COMPANY ETAL. $08 


| A. I have understood from our counsel that in case of de- 

653 fault we were justified and it might be our daty to act 
our own motion ; that in the case of a request of the 

of one or more bonds which were in default that would justify and, 


in certain cases, would uire our instituti even 
where the number technically named in the dad of trast oe being 
requisite was not furnished us. 

EDWARD KING. 


654 Copy. 
Exmisit A. M. J. Connelly, Examiner. 


As owner and representative of owners of first-mortgage bonds of 
the Arkansas Central Railway Company to the amount of $50,000, 
Sa dollars, [ have the honor to represent— 


ret. That the said Arkansas Central Kailway Company had 


from the first utterly failed and refused to the int-rest cou 
as provided in said bonds and mortgage dated July 3d, 1871. sn 


. That no efforts have made or are being made to 


provide for the payment of said int-rest coupons or any portion 


Third. That for the said Arkansas Central railway has been 
managed for the use and benefit of the officers of said railway 
company or for the use and benefit of certain unsecured creditors, to 
the exclusion and violation of the rights of of the bondholders of said 


com , | 
Foarth. That, as a a collusion Ns 
a small amount bonds 


“ | 
: — and as a result of which false 
& ex parte statements the said United States court did, without 


pny nar Rogge er re cam ne Aaa = ies to said suit 
or application, and without notice to said Union Company or 
to John- 


the other ee 
son receiver of said Arkansas 


50—69 
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pairs and replacements eo ores | to ae said railway and to 
carry on its business, and that unless these repairs and replacements 
are made the: said ee ay will, in a very short time, be 
utterly ruined and rendered unfit for use, and will cease to bea 
security to the bondholders. 

Sixth. That no repairs or replacements can now be made for the 

reason that the credit of said railway company has been 
657 utterly ruined and the irregular manner of the appointment 

of the present receiver being well known renders all certifi- 
cates issued by him valueless, and therefore renders him unable to 
keep said railway in proper order. 

Seventh. That there are no records or reports showing the amount 
of bonds issued, sold, or hypothecated, and therefore your petitioners 
have no means of ascertaining their exact status. 

Eighth. That.the State of Arkansas, while refusing to recognize 
or pay int-rest upon certain bonds granted to said Arkansas Cen- 
tral railway to amount of over one million three hundred thousand 
dollars, yet claim a lien upon said Arkansas Central railway, which 
claim your petitioner denies, but upon which claim a decision 
should be had at the earliest time possible. 

Therefore, in view of the premises and statements herein made, 

you are requested to take immediate possession of the said 
658 Arkansas Central railway and to foreclose the mortgage hereon 

with a view to protection of the lst-mo bondholders, 
and, should you deem proper, to make a sale of the said Arkansas Cen- 
tral railway in accordance with the terms of said mortgage and the 
powers to you therein granted ; and your petitioner will ever pray. 


(Signed) WILLIAM BAILEY, 
Coleman House. 
New York, Aug. 26, 1878. 
To the Union st Co. of N. Y. 


Compared with original and found to correspond. 
N. Y gi po 


» Sep. 6, ’82. 
C. C. RAWLINGS. 
WM. REID. 


659 Copy. 
Exuisit B. M. J. Connelly, Examiner. 
Peabody Hotel, O’Bannor & Morris, prop’s. 
Mempuis, Tenn., Feb’y 29, 1876. 


Edward King, Esq., pres’t Union Trust Co., N. Y. 


Deak Sir: I have the honor to call your attention to a matter of 
vital importance to the railroad iut-rests of Helena and quite a 
number of 1st-mortgage bondholders of the Arkansas Central R. R. 

Co., who are represented by me. I also represent judgment cred- 
itors to the amount of nearly $100,000. For the last three years or 
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ee ae ———— 


owe ao ao OOo” _ 


- intrest in the future of the Arkansas Central; it would be 


662 _—I.can guaranty a defeat of the State lien which it is claimed 
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more the company has defaulted on int-rest payments, and for the | 
last two years it has been passively under the control of Col. A. 
H. Johnson, pres’t. Col. Johnson took charge of the road for the 
po of reimbursing himself out of the earnings of the railroad 
or monies pean advanced by the company. He has managed 
the road as carefully as possible with that object in view, but, as the 
earnings of the road have been very light paying running ex- 
penses, he has not only been unable to reimburse himeelf to any 
great extent, but has also been unable to make necessary 
660 repairs, and consequently the road and rolling stock literally 
— worn out. 

I have had the road carefully examined, and I can truly say that 
for (28) twenty-eight miles out from Helena the rails are in bad 
condition, and for the next 22 miles to Clarendon the iron is almost 
completely worn out and renders travel over same difficult and dan- 

rous. The engines (2) and cars are in nearly the same condition. 
As before said, the road has been in this condition as to manage- 
ment until a few months since, when a gentleman named Avery 
came here in the int-rest of Williams & wick, of New York, 
& judgment and execution creditors of the road, and attem to 
levy through the United States marshal. On his making this 
tempt Col. Johnson, the —- before referred to, got Tadge 
Stevenson, who represents Davis & Thatcher, of the lst National Ban 
of this place, to file a petition before Judge Parker, of the U. S. court, 
asking that a receiver be appointed, &c. In said petition they al- 

lege that the Union st Company, after proper demand, 
661 have refused or neglected to act, and upon these grounds ask 

appointment of receiver. They do not ask for foreclosure. 
The court thereupon appointed A. H. Johnson receiver, no one op- 
posing same. Thea — you will see was in the interest. 
seemingly of Davis & satcher as legal owners of $50,000 1st-mort- 
gage bonds, but really the whole movement was a combination and 
arrangement between Col. Johnson, io and creditor of the Ar- 
kansas Central railroad and Davis & Thatcher, and was done 
estop the levy under execution of Mesers. Williams and Bost 
As a company the Iron Mountain & Helena R. R. Co. feel a de 


more to us than any one else. By it we could extend our road 100 
miles south and southwestwardly. As an individual who owns 
heavy land int-rests along its line and as representative of the parties 
hereinbefore mentioned, I also feel a deep int-rest in the Arkansas 
Central R. R. In the hands of honest & practical railroad men the 

road can be made a success. 


precedes the Ist mortgage. I believe also that I can suggest 
a plan of reorganization through which the int-rests of cs 
concerned will be satisfactorily a One thing is ,» and 
that is that if managed .as at present the road will be entirely worn 


out in less than six months. ; 
r trust company have unusual powers. 


Under the Ist mortgage 
You do not have to wait nd of even one bondholder; you can 
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4 upon default of int-rest payments take possession in 90 days, and 
: * either run it and rece or foreclose. I am —y informed 
that on the meeting of the United States court, Ma 13th, the 

Avery party intend to ask the removal of Col. Johnson on the 
ground that he is an interested party or rather he is a creditor of 
the company, and is also receiving a salary—$700 month— 
which is paid to exclusion of every other claim and preventing 


proper repairs. 
ow, in view of all these facts I suggest to your company that 
immediate and prompt action be taken in the premises. I suggest 
that on the meeting - ~~ — — on the a of ee 
your company shou p y represented, an roug 
663 them the owners of the bonds and stock of the Arkansas Cen- 
tral. I suggest that you should at that time have some re- 
sponsible, competent party, who can furnish suitable bond, appointed 
as your t or receiver to take charge of the road, with full power 
to act and manage the road. I do not believe that immediate fore-. 
closure is the remedy. I believe that until the State lien (mythical 
tho’ it may be) is known to have been set aside the road would not 
bring one-tenth of its value, and that thereby great injustice would 
be done to the creditors & stockholders of the company. 

At a meeting held at Helena last week I was asked whether I 
would act in place of Col. Johnson in the event of a removal of Col. 
Johnson being effected by the Avery or Williams & Bostwick party. 
I ssid emphatically no, because I do not think that the courts d 
have anything to do with the affairs of the road until the Union 
Trust Company had totally refused to act, which I do not under- 
stand to be the case. If your company should think proper to name 
me I would, however, a and of course could give a large and 
sati:factory bond. I would, nevertheless, say that my advice 
664 and efforts would be directed to an amicable arrangement 

& adjustment between the bondholders and others by which 
reorganization would result and the road be pushed to a speedy 
: — as a broad-gauge road. 

All parties herein named would consider my appointment a satis- 
factory one, as I believe I am regarded as a practical railroad man- 
also on account of my identification witii the railroad in- 


that take 
U. S-court to 
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Any communication addressed to Messrs. Tappan and Horner, 
attorneys, or to me at Helena, Arkansas, will meet with prompt 
attention. 
Respectfully yours, &., WILLIAM BAILEY, 
Pres’t 8. W. C. Co. 


Compared with original and found correct. 
N. Y., Sep. 6, ’82. . 


C.C. RAWLINGS. 
WM. REID. 
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THE CREDIT COMPANY (LIMITED) 


srr E. M. J. Connelly, : 
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Arxansas Central Raitway, 12 Pore 8r., 
: New York, Oct. 14, 1872. 
= I, James E. chief engineer of the Arkansas Central Rail- 
‘< - way Company, certify that seventy consecutive miles of the 
a Askenses Central railway, including ing the Clarendon Branch, 
*%- have been completed. : , 
(Signed) J. E. GREGG, ; 
Chief Engineer. 
(Seal Arkansas Central Railway Company.) : 
: , S. W. DORSEY, President. 


Copy. . 


Exaisit I. M. J. Connelly, Examiner. 


Arxansas Central Rastway, 12 Pixs Srreet, 

bess | New Yqux, Feb. 8th, 1872. 
To the Union Trust Company, New York : 

Please deliver to the Company, of Richmond, Va., four 
as Pi inwnly re hundred dollars (94800) in the re bonds 
ie eer out of the first i of said bonds under the pro- 
= Wistons of , cere = der mg the same. 

: 5 ours . 
4 . g 8S. W. weer 


(@igned) 


Per J. M. WEBST 


Compared with original & correspond Pe 
’ @ CG RAWLINGS. 
WM. REID. 
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THE ARKANSAS CENTRAL RAILWAY contr any ar AL. 
To whom it may concern ; 
J aces 
ee 
(Signed) 


[Seal Arkansas Central Railway Co.) 


ia t 


A. H. JOH a} 
a oe Arkansas Central railway. 
uaguipiien oO 9 section-, 10 miles each. — 
674 Exrisit L. M. J. Connelly, Examiner. 
Anxansss Cuwrnat Raitwar, 
12 Pars Street, New Fee —— = 1 


Sworn to before me this 20th day of March, 1872. 
[Seal Joha Hays, Notary Public, New York.) 


Notary Poblie tn and for IY. O 
xg Endorsed 3 OPT a0 1872 Cent. railway. Affidavit — ” 


Jie 


i =. 


sump nemer anensine (eners)-ve:' 
“Helena ein and that said railway is finished in a first-class 


oe oe s SWS peotianfons 
J. E. GREGG, 
Chief Engineer Ark. Cont. Railway Co. 
(Seal Arkances Contra! Railway Co.} 
| S. W. DORSEY, Pres’t. 


gee with a Correct. 


C. C. RAWLINGS. 
WM. REID. 


ees: Arkansas Cent. railway. Affidavit — com- 
pletion of 50 ile June 12, 1872. 4 


Orrice oF JONES & Scuvuyter, 12 Pore Sreeer, 
New York, Sept. 9th, 1871. 


676 
P. O. Box $7380. 


 Dnlon ‘rast Company of N. ¥.: 
Please deliver to the ofder of MK. Joonp & Co. eighty bende of 
) thousand dollars Arkaneas 


and a a re: reg roan t t0 08 onhasies 
num 7 
8. W. DORSEY, President 


Copy. 
New Youre, Oct. 19th, 1871. 


Please deliver above-described 
& Co., No. 54 Pine &., New York. 
(Signed) 
Philadelphia, April 1, 1872. 


: Recsived the sbove-named amount of bonds, Hos. 88 to vi 
 @lusive, Jiesead} No. 1001, $600. j 


: 677 Copy, 
| Exursrr M. M. J. C., Examiner. 
: Cable Message, W. U. T. Company. +e 
Rec'd at 145 Broadway, New York, 7.41 a. m., M’ch sce of 


| To Union Trust Co., N. Y.: 


Deliver J. M. Webster two hundred thousand mortgage 
railway. 


‘ 20. J.0. 


Anxaneas Currnat Raitwar, 13 Pins Grasse, 
New Youu, March 27, 1872. 


J. H. Frothinghams, Eoq,, pres't Union Trest Oa, ¥. ¥. ; 
Please de- 


Nsw York, June 4th, 1878. 
Union Trust Company, N. Y. 

Sins: Please deliver to the order of F. ee ee 
3 thousand in lst mortgage bonds of the Arkansas Central 

; * ~ Respectfally, 8. W. DORSEY, Prev’. 
ES, Copy. 


: Anxawes CawrrnaL Rattway, 12 Pore Srazer, 
New York, June 7, 1878. 
Union Trust Company. 


‘Sins: Please deliver to the order of the Park Benk thirty thou- 
t enone ines marines bende of the Arkansas Central Rail- 


ign’) & W. DORSEY, Pret. P 


""‘Planse deliver bonds of the Arkaness Central railway to the 
Med whenever he calls for them. 
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Exusrr R. M. J. Connelly, Examiner. . 
Union Tavser Courany ov Naw Your, 


Wm. Bailey, Eeq., Helene, Arkansas. 
Dear Sim: oy oe ee 
affairs of the Arkansas Central R. R.Co. This compat 


Union Trust Co, Broadway & Wall St, New York. 
mee informed by letter end 
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but not as rapidly as I would like. 
| ra, 
Seats Si i re. W. DORSEY, President. 


Exuretr VY. M. J. Connelly, Examiner. 
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78 Broapway, corn. or Recrorn Sr 
Nsw Yonx, 8, 18, 1871. 

pres't; C, T. Carlton, sec’y, Union Trust Com- 


tlemen compose our board of di- 
liam H. Jobn Q. Dn 
aay J. John 


Se —htkamen Gata Balipay Ge 


: : re oy W: Dorsey, president ; J no. J. Horner, treasurer ; 
ar, sec. 
S. W. DORSEY. 
" ©.C. RAWLINGS. 
WM. REID: ° 
so.» Exum W.. M. J. Connelly, Examiner. 
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(Signed) 


ay “ Pete) 6. - Wey, copincat ie 
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WILL F. KELLOGG. 
: Copy. 
Exuzerr “ Y.” M. J. Connelly, Examiner. 


Aznxansas Cunwrnat Rattway, 57 Broapway, 
Room 20}, New Yorn, May 17th, 1873. 


<; othe Union Tras Company of New York. 
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shops complete to the company, and is i net a fact 
thet said machinery ee 
building upon the to — 
railway company? Now explain, if you can, what was the 
allowing the ver to make a purchase of said 
— ; ; i was situated and 

that no be made 
and that the said in control 


f 


f 


i 


t 
J 


F 
a 


to the 


i 


not pretend to be an The re- 
ceiver claimed that they were necessary and purchased them as 


Oe Bad ponuanien that the build nd nd rehased 
id you not know ilding and ground so 

Geo. K. Jenkins only twenty-five hundred dollers, as dis- 
closed by the public records? 

A. That is my recollection. 

Q Can you state any circumstance or recall any fact then before 
your mind which argued to you that it was even reasonably neces- 
sary to make said situated as the railway Co. then was and. 
onpeng 0 5 See v undisturbed and the same 
ng all the time under the control of A. H. Johnson ? 

A. I don’t remember any, nor do I know now what me 
at that time. I remember of hearing Col. Bailey talk about it, but 
ee 

idu’t you or your firm see fit to inquire into v 
between ho sneunbenld by Jenkins for the property end the amount : 
oy a far cmt ce Me en vole der” 

n’t this circumstance excite any apprehensions as to“ mals 
of this transaction ? ; 
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. A. Tean’t aay exactly what my firm did, because I knew that, 
of whatever the receiver agreed to pay for that or any 
a.crediton his account an investi- 
the master as to the amount 

ble. As 


, exclusive of the ma- 
have rated it at in the 
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=. pe Be = 
ped ea ev 


pa 

nape wen ars“ found oe is a ve = ee omer 
in ying and selling property. He, Anderson, directed 
“us to sell the property, and this was about the only offer we submitted 
to him and he took it. 

Q. When you sold the property for Anderson to Geo. K. Jenkins 
had eee Geo. K. Jenkins about 
it; if not, with whom did you have your dealings affecting this sale, 
and who paid you your considerations for this property, and how was 
i ? Also state how long before this purchase by the receiver 
had Jenkins acquired the property. 

A. My recollection is that-A. H. Johnson made the purchase. As 
how the payments were made, my recollection is that it was cash. 
trade was made shortly before the deed, but I cannot give the 
sere examining the deed. My recollection is that the trana- 
dated 


place in the fall of 1875, and the deed may not have 
to Anderson a draft of A. H. Johnson on Geo. K. Jenkins, 


i 


s 


+ 


ti 
been 


untill later. By reference toa letter I find that we re- 


ri 


i 


and he (Anderson) being 
anythi ai mame ant oe not handle it. 


. 


going on didn’t 
pretending to rep- 


Sele aad to'0b Ceteoatied to thal wey te 


the suit? 

: of his claiming to own any interest prior to the 
pression upon my mind. I know that I never 
heard it from anybody eles, and if I heard it at all it was from him ; 
and I don’t remember of bearing him claim an interest prior to the 
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you felt a 


in regard to instructions 


, which I have heretofore 


m to Cul. Baile 
‘es was the 


Sali the 
sale, we had. 
r direct examination that 


tech to Wi 
for the road in 
you 
at the conduct of Wheeler H. Peckham in 
| was an active bidder? 
ner did bid and a 
vut what 


mee 
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2a You state in 


a 
A. M 
templated. Gen'l Ta 
said was authorized in the 


918 J.C. 


jae z 


Trust Co. under the trust beforestated. Heanswered nom peeeey 


: ey an 


en the same day, repudiating any such authority to Col. Bailey. 
In that y eevcther ettted that he didn’t yntend that the 
Union Trust Co. should incur any liability to pay any of these costs 
and expenses or that he the fear that would incur 
liability by virtue of this purchase. I know that he stated that 
the name of the Union Trust Co. was not to be used until the forty 
thousand dollars had been paid. We were desirous that the matter 
should stand, and my recollection is that we rephed to kis tele- 
Sp icity end his Gchagrae qcncitaracight aumgs on @e 
any liability, a is was ei a night message on 
18th’ or sent on the next day, the 19h. I don’t think he 
919 answered our last telegram to us, but answered to Col. Bailey, 
repudiating the whole transaction ; this was on the 19th; if 


he answered to us, it was the same thing, and on the 20th we wrote 


the 19th of June, 1877. . 
Q Was A. H. Johnson present at the sale on June 18th, 1877? 
: He was, according to my recollection. 


At whose instance were these changes made in the 2nd decree | 


A. 
Q 
from the terms embodied in the first decree, referring particularly, 
firet, as to the time of advertising, and, secondly, as to making re- 
ceiver’s certificates receivable as cash; thirdly, limiting the adver- 
tisement to the State of Arkansas? 3 
to the time and place of the advertisement, that was fixed 
by the j I think that the fixing of the fees of the Union Trust 
counsel was at our suggestion, because I had asked the 
jodae to fix that in the original decree. Now, as to the certificates, 
don’t know at whose ion that was dong, but I thiuk the 
ee it was that ed Tyee ~ 
proposing to pay any money, it was tit might facilitate 
taining s purchaser, as the parties holding the receiver's certificates, 
upon being secured, might extend the time of payment. I know that 
steuita-wettenn; tone tanttioaee ail sepectod toannend T prob 
w it was t matter was a to me, a 
ably was as familiar with it as if I had been present. 
Will say that Col. Bailey did any bidding at the first sale? 
A. I would not say that Col. Bailey made any bid. 


: 
F 


Q. Who was the active bidder against Gen'l Tappan, and for _ 


whose interest did you understand he was bidding? _—s 
. A gentleman by the name of Cook,and my anderstanding was 
ng Mr. Alfred Sully. 
Q Did you know that Alfred Sully was representing a 
large amount of mortgage bonds, and that Cook was here in 
_ bis interest, and did not Cook claim to be bidding in the in- 
of bondholders? ° | 
, I did not know that Sully represented any bondholders. I 
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the time that it didn’t make any difheenee cheut tip tintie of the 


Q Did you hear from W. H. Peckham, in answer to your letter of 
— 1877, to him, which appears as exhibit to these deposi- 
tion- 

I 


A. 
hiss both by leter and b 


time as is fixed in the decree 
A. Alfred Sully, by J 
2d pe fim ins 
inasmuch as you then that there was some d 
the Union Trust Co. to bid in the road in the interest 


charge of the matter and fixed the time of the sale. 
Q Didn’t you know that after all that it was simply a question 
as to who should take the trouble of running the road soas to pay off 
the indebtedness that had — incurred during litigation in the 
921 bare capacity of trustee, with no liability attached to that es- 
pacity except as trustee, in order to bring the read into the 
hands of the bond ? Now, what na 
why some understanding was not arrived.a 
Cook, and why no efforts were made 
Welsh or any of the bondholders who 
have the road taken charge of through 
the Union Trust Co., and the road 
bondholders? 
A. By the terms of the decree as fixed by the j this forty 
thousand dollars was to be peid ; pn ee ya 
the the Union 


tion of buying it in as trustee. J m that 
Trust Co. wosld do that es trustee I felt then that it our 
duty as their attorneys to go ahead and try to carry it 


was 3 : 
*% 

e: Se 

: 

9 fe 
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when Cook was trying to defeat that the impression 
my mind that Cook's" pa wasn’t in the interest 
holders. As! have said 


was in 
than 


510 | THE CREDIT COMPANY (LIMITED) VS. 


as before stated by me, we thought we had the instructions and acted 


accordingly. 
Q wee the provision was incorporated in the decree of June 
28th, 1877, permitting receiver's certificates to be received in lieu of 
cash on the sale of the road to be made by the master, didn’t you 
have in ———o the use of said certificates on the sale which 
was to be made 
A. Thave before stated that I did not know at whose suggestion 
that was done, but I thought the reason for doing it was that it 
might facilitate the sale of the road, as the purchaser might obtain 
an extension of the time of payment of the receiver's certifi- 
922 cates by securing the pa t of them to the party holding 
them. Farther than this I don’t know. 


* obtained the decree of June 28th, 1877 ? 

A. I don’t remember whether’ he was or not. 
Q. Did you have any personal conference with Wheeler H. Peck- 
a erie. If 
80, sate when and where it took place and what conclusions were 
arr at. | 

A. I did have a personal conference with him at his office, in New 
York. It was about the middle of July. I submitted to him a copy 
of the 2nd decree and, I think, I talked the matter over fully wi 
him, and the only conclusion he arrived at was that the Union Trust 
Co. would not buy at all. I know that when I came back home I 
had no instructions to bid for them at all. 

- @ You exhibita letter, dated July 3rd, 1877, in which your firm 

states to Mr. Peckham that “our Mr. H. will leave here about the 
last of the week.” Can you now state how soon after the date of 
that letter yon had occasion to leave here for New York ? 

A. I have no recollection of the date of my leaving. I only know 
that I lef here very hurriedly, and before I was ready to go I re- 
ceived a telegram announcing the serious illness uf one of my chil- 
dren, and I left within an hour after the receipt of the telegram and 
lection is that I remained in Brook- 
ng over to New York. 

, but am not certain 
those meetings held spoken of 

arrange some place 


that meeting held in your law office or elsewhere in 


in my law office. 
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Q How nag eet meeting had you and Johnann 3 
come to an u - ing about pooling your certificates to r 
a 


928 
A. We not come to any understanding at all. 
Q When had left here had you arrived at any understand- 
pu of the road by A. H. Johnson? 
I didn’t think of anybody here buying 


to make any advance of 
rned ? 


cate with 
tive ed ipcsnepen at the sale which was to take place under that 


A. I don't think I did. I think it probable that I wrote to my 
ae here, advising him of the result of the interview with Mr. 


2d During all the time that were in New York, after 
given to understand that the Union Trust Co. was not 


call on the next a i 


THE caxprr quem (LIMITED) vs. 


Q Weren't you advised and didn’t you know before you returned 
to the city of that A. H. Johnson had arrived at an under- 
a S. Hornner and Son to obtain a sufficient advance 


of to 
a Tdch thick Ioan I don’ think I had any communication 
“i aes taomne wt 
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you or Your Erm a eo eros tempos a that Wil 
the pretenceof owning a large amount of 
woking to the sale of June 18th, 1877, to 
ese, ene behalf of himself, A. H. Juhn- 
end Tappan and Horner, whereb vane A in behalf of 
represented by him, shou pay to the court the sum 
of twenty thousand dollars and the said Bailey and his associates a 
cane wherewith to purchase the Arkansas Central ee at 
= place on the 18 of June, and therenpon t 
railway, Co. —— Sully new mortgage 
rab ya rn ae 


A. 
nor 
wi 
hear won Sn tn ni this hanaeien 
was propounded to me. 
925 Q How —_— it that you procured these allowances to be 
made Co. to the amount of three thousand 
dollars, Wheeler H. Peckham to the amount of fifteen hundred dol- 
lars, and me firm five thousand dollars without reference by 
caused them to be embodied in the decree of June 
28th, 1877, in connection with the provision that they be receivable 
as cash, and thus in conjunction with the receiver's certificates almost 
make up the amount required to be paid under the decree? What 
circumstance or combination of circumstances orn this pro- 
ceeding in advance of on ry 


it 
ai 


road if I could avoid it, and I t that if the holders did let 
the matter go by default that it was the i merchants 
here in H to bid it off at the and free 

its encumbrances could 


be extended. fd 
be ex or kept going for the benefit of the 
pose in calling the meeting was not to 2 
road, but to induce the business interest of the town to buy the 
and I, probably, naturally supposed that they wouldn’t go i 
without some man that was experienced in railroad matters, 
knew that Mr. Johnson possessed the confidence of the business 
and I thought his taking hold of it might induce them to 
I had no purpose in having any individual buy the road, but only 
to try and have the business men unite and buy it in the event that 
the bondholders let it go by default. Now, probably the purpose 
of my asking them to meet then was because I was going away, and 
if I could have. been assured that there would be somebody that 
would bid the forty thousand dollars I would have liked to have 
known it when I wenton to New York. 

Q. Before you returned to Helena, on the 25th of July, had you, — 
on lege trip, met up with William Bailey? 

. I had not. 


Q Now, on the day of sale, when and where did you first see A. 
H. Johnson ? 
A. I don’t remember. When I came down-town in the morning 


ist 


AG 
m oe 


“ 
3 


I was met generally b who thought that as I had just re- 

turned from New York 1 some information in regard to 

: rchaser for the road, but I do not remember about when I met 
neon. 


Q. Didn't you have an interview with Johuson on that morning 
in which you discussed the purchase of the road ? 
A. I am satisfied that I did. Where, I do not remember. 
Q. Had Johnson, before your interview with him, arrived at any 
understanding with J.S. Hornner end Son or to your 
received any assurance from them that he could be accommodated 
with any lean of money to be used in the purchase of the road? 
927 A. I don’t remember; but I remember an expression used 
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by my father, J. 8. Hornner, that morning: “I knew you 
would need the money and I have — ight thousand dollars;” 
and I presumed from that that the: matter had been talked of be- 
fore. is was in the private office of the bank, and Mr. Johnson 
was present. | 
Q. Weren’t you consulted by J.8. Hornner and Son as to whether 
they should make this advance or not to Johnson? If yes, then 
state the precise terms and conditions upon which said loan was to 
be made and was made, first, as to him ; second, as to security, and, 
third, as to the rate of interest to be a 

A. I think it is highly probable that they would not have ad- 
vanced it without advising with me. The security was the road. 
J. 8. Hornner was to have the title to the road untill the amount 
was paid. The time and interest I don’t remember, as that is not a 
subject that they would advise with me about. 

Was any — or agreement of any kind entered into be- 
tween J. 8S. Hornner & Son and A. H. Johnson whereby J. 8. Horn- 
ner & Son was to be secured in the manner indicated by you and in 
which Johnson was to have the whole amount of his investment 


- confided to other hands, this transaction being of an extraordinary 


character as far as the business with Jno. S. Hornner & Son were 
concerned ? 


A. There was no writing that I know of. rer hate? ry 
advance the money unless 8. H. Hornuer got the title to the road. 
He bid it in as trustee, and I don’t know whether he gave him a 
paper afterwards or not; but as to whether it was not in the line of 
their business, that I do not agree with, as I regard it as legitimate 


Renstag aeinees 
Q. Was it after you had seen J. 8. Hornner & Son and Johnson, 
and understood that this loan would be made by J.S. Hornner & 


met up with & C. Cook ? 


A. I can’t say whether it was before or afterwards, as I do not re- 


when I met him. 

Cook have an interview with you on that morni 
the sale in reference to its purchase? If s0, state when 
took place. , 
ag-tahee theca, the 26th of Jul had 

on uly, 1877, ou 
Johnson the counting-room of J. 8. Hornner & Bon 
understood an effort would be made to purchase by 


(36 le ; I don’t remember. 
Q. Where was it you first met Cook on the day of sale? 
os amma recollection of any conversation with 
J: 1 
present at all at the first sale, on July 26th, 1877? 


on know of any agreement entered into between Alfred 


rs Fe 
inireee 
lo 


| 


BEE 


; 
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using your receipt for five thousand dollars before this time? 


_ was asked—concerning the time, terms, or 
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A. Yes; there was a written agreement, and I think it probable 
that it was in my handwriting. 

Q. Were you not told or have you not had occasion or curiosity 
to inquire on what terms and on what time the loan of eight thoa- 
sand dollars was made by J. 8. Hornner & Son to A. H. Johneon with 
which to aid him in the purchase of the Arkansas Central railway ? 

A. I very probably knew it at the time, but I don’t know that it 
would have made an 
it now. 

2 = you pa a & Son, either directly a 
indirectly, u the subj is loan prior to your return, j 
before the sale? - ee : 

A. My impression now is that when I was in New York that I did 
not scones eng that would bid at the sale. Iam satisfied I did 
not approach them. 

Q. Did you learn for the first time that J.S. Hornner & Son would 
make this advance of money when your father, a member of said 
firm, stated to Mr. Johnson, iu his ———— in your presence, 
on the morning of the day of the sale, that he bad provided the eight 
thousand dollars for him? 

A. That is my recollection. 

Q. Do I understand to say that nothing had been said about 


y impression on my mind, and I do not know 


A. That is my recollection of it. 

Q How is it that Johnson should arrangy to raise an amount of 
ae nae dollars when eg ag 
of thousand and said J. 8. Hornner & Son, no doubt, knowing 
that their eight thousand dollars wuuld be insufficient to make a 
purchase of the road under the decree? " 

A. I have stated it definitely that it was after the first bidding off 
at thirty-five thousand dollars that we agreed to lend our receipt for 

five thousand dollars, but stated that was my be- 
929 cause! remember that wedid not to that until we found . 

it was neceseary in order to com the sale, and my rec- 
ollection is that Johnson had expected to raise in Ohio moneys which 
he fuiled to raise, and from the conversation there that morning and — 
the remark of my father, “providing eight thousand,” I 
I infer-ed that that was a sum in excess =e that Jno. 8. 
Hornner & Son had expected to do; that Johnson probably told 
them that his ability was greater than it proved to be; that he had 
expected to raise more money in Ohio than he did. I don’t know 
whether Johnson had been away from here between the date of the 
decree and the sale. 

Q.. You claim that the transaction of J. S. Hornner & Son in lean- 
ing this eight thousand dollars to Johnson was not an 
one or ign to their course of business. Now, do I 
you to say that the simple question that they advised with you 
on the morning of the sale was whether the Arkansas Central 
way Co: and all of its 
thousand dollars, and said 


Rail- 
eight 


to you—u 
ing poo 


Johnson ? 


On 
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You do not understand me to say that of all. I have stated 
t I don’t remember the.time, terms, or conditions of the 
; and it was a matter that made no impression upon my mind ; 
it did, I do not remember it; nor have I said nor do I presume 
they asked me as to the value of the road as security, as that 
e matter of which they were as good « judge as [; but I think 
the taking of the title at the purchase in the name of 8. H. Horn- 
as trustee, whether that would give them the security, was the 
uestion to which my mind was directed. 

Q Who came to consult you on this question of purchase by 8S. 
H. Hornner and where did the consultation take ? 

A. I have now no recollection of the matter being talked over 
is 


EE, 
Fs 


aEGE 


PS) 


except down in the bank, nor do I know who I went in there with. 
my usual habit to go in the bank every morning to see my 
father, and I know that I would have gone in to see him on that 
morning because I had been absent—do not remember whether I 
went in with anybody or not—and if there is any matter he wants 
to talk to me about he generally talks about it then. | 
, ._.® State, pf ae know, who all were present when this matter was 
discussed in the bank. . 
A. There is nothing to call my attention to who was there. 
930 Iam satisfied Mr. Johnson was , but whether 8. H. Horn- 
ner was t I do not remember. I would natarally sup- 
2 that y would have beeen present unless interested, either 
irectly or indirectly, in the matter. Gen’l Tappan may have been 
there, but I do not now remember. 
Q. Weren’t you told at that interview that it poy to make 
an effort to get the road at thirty-five thousand dollars? 
A. No; I don’t remember that anything was said about that then. 
I think I heard it after the road was sold. I heard Johnson say, 
after the road was sold, that Cook stated that Sully would have the 
nee confirm it at the thirty-five thousand dollars bid. : 
Was Gen’l J. C. Tappan (your partner) informed of the ar- 
ngement entered into on the morning of the day of sale between 


ra 
J. 8 Hornner & Son and A. H. Johnson to affect the purchase of the 
- road through 8. H. Hornner? 

'. A. T should think he was. I don’t remember whether he was 
present or oe definitely, but am satisfied that the matter was 
one that would have come to his knowledge. _. 

: nt between S. H. Hornner and 8S. C. 


? 
A. I don’t remember. I had fo that the t was 
ee ee ee eee 
> an agreement, a ink it proba t my brother wou 
have submitted it to me or have esked me to write it , 
Soy aht executed before any sale took place— 


on 26th ? 

A. Wouldn’teay definitely, but I don’t think it was. I think it was 
entered into at the court-house and reduced to writing ‘afterwards. 
oo did you, on the day of sale, have a conversation with S. 


‘ 
' 
} 
' 
’ 
‘ 
' 


a 
e 
? 
e 
t 
c 
: 


A. I have no recollection of any con 
day. 1 was net poonentes the enle—when 1 was 
learned after that time that Cook had received a 


sale 
be 
the 
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exposed to sale. 
from 
ae 


me. 
y hes as Johnson attend the first sale on the 26th ? 


Q Weren't you informed that Cook had in his a letter 
requesting that the road be struck off to him in the interest of the 
bondholders, and was Alfred Sally ? 

A. I feel satisfied that I on that day that he was repre- 
a Sully, and wanted to bid off the road in the name of 


ng connected 
. Hornner represented 


rty. 


nd 
not for 
was there in executing the contract 
Alfred Sully, giving Alfred Sully or Wm. Bai 
—— the railroad property, and that 
. My understanding was and my recollections that Cook 
to bid in the read in the name of Sully without 
thousand dollars required - by the decree. Now, i 
done the sale would have failed as it had failed 


by S. H. Hornner the amount at which he bid it off wou 
in money. Then) eee ae 
dollars. It was worth that amount, but no one seemed 
invest forty thousand dollars in it. There was no 

982 to keep Sully or anybody else from buying the road, 
_ if they did buy it the termsof decree must be complied with 
and the forty thousand dollars paid. . 
Q You have stated that knew that Bailey had 
that time, and hence wasn’t it known that if Bailey should 


with Cook apon that ' 


gat 2 
5 
3 
*; 


60 ee é 
ug that money alone, and that Johnson 
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would be in “ey tee nan Sie gar nore yi sere beers a buy it 
would be only in of trustee, and that of the 
agreement was to simply hift the trust from S&S. H. Hornner to 
either of the foremen |. parties, should they pay the amount 
bid, and- that allusion to the bondholders was therefore omi 
from the contract, inasmuch as it was understood that the purchase, 
in any event, was to be in the interest of the bondholders, and said 
agreement related only to who should execute the trust in their 
interest? 


time to buy the road. I knew nothing about Alfred Sully or about 
his means. I can’t say that the object of the agreement was to shift 
the trust, nor can I say that there was any omission in not putting 
the names of the holders in the agreement. I think the names 
were put in there as Cook: desired it, and, as I have before stated, 
that my recollection is that he was proposing to bid off the rvad in 
the name of Alfred Sully. I don’t know that this ent was 
made in the interest of the bondholders, and the fact that the names 
were not in it,in the connection with my recollection that he 

, ete Nat epi fo nt wr yr ep , makes me think that 
holders were not intended to be included in the agreement. 

I did not believe at the time that when Col. Bailey arrived he 
would be red to comply with the terms of the decree, and 
' when he did come he was not. I thought when this agreement 
was executed that Mr. Cook desired it as an attorney to show his 
mt Mr. Sally, that he had done all he could to secure to him the 


Q Why was it that 8. H. Hornner, in his transactions and nego- 
tiations with Cook and in his conduct at the sale, concealed or 
failed to disclose the nature of the trust he was executing or in 
whose interest or on whose account he was —_— in the capacity of 
trustee in the matter of the purchase of the road 


buying 
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mouey . buying i 
Q When yousay thatCook was bound to know that 8.H. Hornnor 
was acting as trustee for parties paying the forty thousand dollars 


don’t to convey the impression that that knowledge would 
% hi way of inteosmen me re? 
" I had come | New York and had 


Trust Co. 
Hornnor di 


A. [have stated before that Wm. Bailey had no means at that 
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of the forty thousand dollars, and I think a matter that was so gener- 
ally known he (Cook) was bound to have known. 

8, Will you state that, apart from the trust in favor of the parties 
who were to advance the amount required for the of the 
road under the decree, that 8. C. Cook was bound to that there 
a ee ee ee bondholders? 
we _— I think he was bound to have known it. I think every- 

new it. 

@. Will you state that 8. Cook was bound to know who the bene- 


ficiaries were under the trust that 8. H. Hornnor pretended to a 


execute, and the nature of it? 3 
A. I mean to say that he was bound to have known that it was 


a bid on the part of others than the bondholders. Now, I didn’t 


know myself who had furnished Johnson with money, except the 
amount obtained th J. 8. Hornor & Son, nor upon what terms 
they had furnished it; but I knew that the parties were not bidding 
for the bondholders, and there was no other trust than for the money 


that was put up. That is what I think what was generally known, 


ar Do my che - t failed to disclose who S. H. 

ou know w agreement fai w 3 
Satuner’ wes acting for, if he was acting for — exclusive of the 
bondholders? 


A. The ent was made at the instance and with the concur- | 4 


rence of Johnson. 8. H. Hornnor was a member of the firm of J. 
S. Hornnor & Son, and I don’t think I or anybody else believed 
- that when Col. Bailey arrived that he would gary mr 
934 tocomply with the agreement, and I thought that as 
attorney for Bally, having come here without means to com 
nee pa tile wd daocappemsens enneeaoaiaaieraniaale 
one all in his power,a agreement was made simply to 
him and to show him that there was no d sien en tes gant'ed 


directing him to do so. 
2a ne ee owe Oe Se ee 
er eee had accepted that 
on the first sale? . 
A. I think it was after the sale. _ 
ae 


Q Explai 
Sully — was not made with the only 
Johnson, Hornnor & Son, & ete., and 
forward i 
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Q. Who prepaid the charges for tel hing to Judge Caldwell 
in regard to the nesaptanee SP sufficiency of this bid of thirty-five 
thousand dollars? 

A. I do nut know. ; 

Q. Was the protest of the Lombard Syndicate in regard to the 
railroad aid se A ge with these depositions) read at the 
first sale, on July ? If so, who read it? 

A. I think that Gen’l Tappan read it. 
Q Did you inform the Lombard Syndicate, - receipt of the 
protest, that you would read the same at the sale 

A. I don’t think we wrote to them. There is nothing in that 
communication that seemed to call for answer. 

Q Do you know whether there was any explanation made at the 
sale to the bystanders in regard to the matters contained in said 

protest when the same was read to the bystanders ? 

A. I do not. , 

Q Didn’t you know that the reading of this a at the 
sale was calculated to ae parties from bidding ? 

. A. I did not, and I don’t think it had any affect any more than the 
- blowing of the wind. There was nobody to bid at that sale that 
that would have affected whatever; but, regardless of that, after the 
was sent in the way that it was and with the request, I would 
ve read it regardless of its effect. I am‘satisfied there was 
pon that railroad at ite sale who hadn’t 


the reading of it as purely formal. 
to permit your receipt for five thousand 
before or after the judge's answer was received 
refusing to confirm the first sale? 

A. I couldn't say. I only remember that we didn’t consent to 
ee until! a it was necessary ; that the money could 


the title was to secure 
I presume he took the 


—— ee he age ee. 
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| and that their only security was in ig through 
986 SH Tornnor the trustees i  aotieg the bantam 
more, that 8. H. Hornnor carried on his n 

the capacity of trustee and I bid at the sale 

explain the reason for this sudden meta 

on the heels of the sale whereby he aseu 


lace the title of that entire property in his own hands.. Was this 
t about, as far as pease, seme fee understanding 
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Q Did you receive an acknowledgement at the time of sale for 

your five thousand dollars from anybody ? 
A. I don’t think we did; and if we received any interest on the 
eee thousand dollars I think it was only from the confirmation of 
Bs 


purchaser of it, nor any circumstance or 
sale un July 26th, 1877. How was it that 
ise hi these things? 

tiefied we.advised him either by letter or telegram im- 


i sale, because I knuw we would not have left him 
u " letter of the 18th, addressed to me in Brooklyn, 
whether i thousand dollars or not. I know we 
advised hi thought material and that one coun- 
sel ongh We were particular about that. As 


we didn’t properly advise him when the 
that the telegraph line was open to as, 


SEB 


plain. 
Q. How long after sale was the Arkansas Midland a 
—* and up to the date of that organization who ow the 


A. Soon after the settlement of our fee I a deed from S. H. 


ng 

Co. charter, 
| k the deed was delivered untill some time 
. Idon’t know whether Johnson held any paper be- 
at time or not. 

_Q Had Johnson a-quired the stock claimed to be owned by Phil- 
lips county in the Arkansas Midland R. R. Co. when you first pre- 
the deed from 8. H. Hornnor to the Arkansas Midland R. 


did; bat 


d t had: you? 
ye an idea that it was twenty or twenty-five shares. 
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of the road on July 26th, 1877, that the road was being sold subj 


meant. ator. 4 
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to ee ene Cle ee eee 


A. I remember N. Sraub, 8. J. Clark, G. D. Jacquess. There may “ 


be others that I don’t remember. 
Q. Was all of this stock considered and treated as full paid-up 


A. I think so. There has never been any call made on said 


oe nee eee 

one million two hundred fifty thousand dollars, with the 

lege of increasing to one million five hundred thousand. My reo- 
ion is that the consideration of the conveyance of the 

to the Arkansas Midland R. R. Co. was six hundred & fifty 

sand dollars of tlie capital stock of the vy; but the deed will 

show exactly. ‘Afevaasinee were abtlend tay guatentin 

to increase the capital stock under the charter 

to 


to be issued for the whole amount, which was done, 
increase in stock was made or the understanding 
rived at in April, 1881 ;' exactly what was done by 
remember; I think it was done in May, 1881. : 

Q Did not R. W. Nicholls, the master, also give notice at the 
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to the State lien for railroad aid bonds? 

A. Not that I have any recollection of. I think he had also one 
of these copies ; 

QW 
R. Co. when the same was revived, as it is claimed ? 

A. I don’t know that I can name them all from memory. Jna. 
Q. Taylor was president; 8. J. Clark was secretary; N. Stuart, G. 
G. Jaquess, myself, and, I think, J.C. Palmer directors. I 
don’t remember the others. Soon after this revival 

; and Johnson was elected in 
and was elected president. W. 
Jenkins came in the directory 
after this revival. I do not remem 
Hornnor did not come into 
know that he did not come in un 
kins, whose place he was elected to fi 

Q. Did this in the and director take place 
after the deed of 8. H. Hornnor was delivered to 
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Q Do you know of any other persons that did not sell their stock 
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Q "Sacre cesta tee ta when Johnson became 


t ° 
A. I don’t know that there has been any such an office as treas- 
“urer since the revival. 
° Q. Who is charged with the receiving and disbursing the money 
of the al company ? : 


A. A. H. Johnson, as president and manager, bad had sole con- -~ 
trol of the road and its finances since he became president. 

Q. Who became secretary of the alleged company when Johnson 
became president ? ) 


A. Sam’! J. Clark was then secretary and continued as such untill 
1881, when 8S. H. Hornnor became secretary. 

Q. Where is the depository of the funds of the company or who is 
charged with the custody of it, and who was so after Johnson became 

president of the — company ? 
940 A. The business of the road was conducted and moneys re- 

ceived by the superintendent and the clerks in the office, and 
what was done with the fundsI don’t know untill I became inter- 
ested in the road, in July, 1880. After that time the funds of the 
road were deposited at the mest tetoe of Jno. S. Hornnor & Son, 
and ae to that time I presume they were kept in Johnson’s name, 
and [ think A. H. Johnson kept his individual account at Jno. 8. 
Hornnor & Son-, and I presume whatever came from the road went 
to his individual credit. : 

Q. When Johnson became president of-the alleged company did 
they open a complete set of books and keep an account of the receipts 
and expenditures of the company ? 

A. I don’t know that I could tell what a complete set of books for 
a railroad are, and I have never examined the books at the railroad 
office, but I presume that they were kept as other roads keep them. 
I know they have books at the office. There has been made out an 
exhibit annually, as required by the charter, showing the receipts + 


and expenditures of the road untill last January, when it was not 
done on account of Juhnson’s absence. 
Q Whatofiice do you now hold in the alleged company, and how 
long have you held it? a 
Fo In January, 1881, I became vice-president. I think that was \ : 
e time. 7 : 
Q Please produce or cause to be produced the annual statement 
or balance-sheet which have been annually submitted to the alleged I 
rT A. H. Johnson, as required by the charter. , 
A. I don’t think the annual statement for January, 1882, was filed, 
owing to the abeence of A. H. Johnson. I have not in > ma 
— referred to. They are really in the custod Johnson. 
I will make a search for them, and if I find them will file them with 
these depositions and mark them Exhibit M. @ 
Q Please produce or cause to be produced such books of the com- 
y as show the earnings and receipts from all sources and its dis- 
teand expenditures since its alleged revival from the time 
Johnson last became president. 
A. The books are not under my control nor in my possession but, 
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are under the control of A. H. Johnson as president and general. 
ma , and he alone can produce them. ' 
Q. Have the account and record of the company’s books been 
changed since Johnson last became president ? : 
A. I don’t know that I ever saw the account books of the com- 

941 pany. I never had occasion to look at them. At the time I 4 
~ went into the company I remember that heandI wenttoJ.  _: 

8S. Hornnor & Son and notified them of my interestin the company, ~~ 
= and the cash account was kept there u aaa sera J 

interest might appear dating from that day. ve never exam- 
ined the cash account, and whether they changed the account books 
“ When th neh pn nT purchase 

en the a company claimed to have a 

from 8. H. Hornnor of the old Arkansas Central railway for six hun- 
dred and fifty thousand dollars or thereabouts of its ca stock, was 
stock to amount transferred from the books to the credit of 8. H. 
Hornnor or was there a certificate of stock to that amount issued to 
him evidencing the ownership thereof ? 

A. I don’t know anything about the transfer of stock on the books 
of a company—that is, I don’t know how a transfer of stock upon 
the books of a corporation is made. In this case there was a record 
entry made upon the record book of the company of the transaction, 
and there was a certificate issued to him entitling him to that 
amount of stock in the company. I don’t think it was a printed 
stock certificate, but was written. 

Q. Do you know what he has done with that stock ? 

t.. He afterwards assigned and transferred that stock to A. H. 
nson. 

Q. Do you know how long afterwards? 

A. It was a few days and might have been the next day. 

Q. Was the certificate of stock issued to Hornnor when he de- 


+ livered the deed? | 


A. Yes; that is my recollection. 
Q. How long before the deed was recorded was it delivered by 
S. H. Hornnor to the alleged company ? 
A. I don’t know that I can say. 
Q. When was the stock issued to 8. H. Hornnor, and the deed de- 
livered by him therefore to the alleged company ? : . 
A. I don’t know that I can fix the date at I think the deed 4 
t * must have been delivered about the date of its acknowledgement,— ~- 
-_ was January 3rd, 1880, and the certificate of stock was issued on the =—s 
* day the deed was delivered. a 
Do know how the transfer was made from 8. H. Hornnor 
to - = ohnson ? : 
. It was assigned in writing. | 
@ Q Was the pretence. A endorsed upon the certificate, and. 
942 was the assigninent dated and witnessed or acknowledged ? 
A. I don’t know whether the assignment was on the beck 
of this certificate or upon a seperate piece of , nor do I know 
whether it was acknowledged or witnessed ; I wrote it and I don’t 
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eS think I ena it necessary to have it acknowledged. : I don’t re- 


member, but I presume I would have dated it. 
Q. What cousideration, if any, was expressed for the transfer? 
A. I couldn’t say, but I suppose I would have written for value 


received. 


Q. Where was this transfer written by you, and who was present ? 

A. It was in the hanking-house of Jno. S. Hornvor & Son, and 
there was nobody present that I remember of except my brother 
~ ol ~ Sapa and myself; if anybody else it was the employees of 
t nk. 

Q. Was A. H. Johnson present? 

A. He was not; for I took the paper and carried it down to the 


—— and gave it to him. 
. Into whose hands, for the alleged company, was the deed of 
S. H. Hornnor delivered ? , 

A. My recollection is that it was given to S. J. Clark, secretary. 

Q. Did you know whether the amount claimed to have been ad- 
vanced by J. S. Hornnor & Son to affect the purchase of the road had 
-been id by Johnson at the time you delivered this alleged 
transfer to him ? 

Mh My understanding was that it had been repaid before the date 

Q Was any other stock subscribed to of the capital stock of the 
company excepting the amount issued to S. H. Hornnor and 
the several minor amounts previously outstanding, as it is claimed, 
in the name of Phillips county and a few other private individuals 
in small amounts heretofore menor wn de | you ? 

A. There was no other sums subscribed. 

Q. When was it you first went to Little Rock for the purpose, as 

have stated in your direct examination, of securing an exten- 
of the line to Little Rock? : 
. Idon’t mean that I went there for that specific I 
was <span going to Little Rock, and I cannot give date. 
I think it was 1 t I made ita point on one of my visits to 
Little Rock to.talk up this railroad matter; I think that was in the 
spring of 1879. 

Q. Do I understand you to say when you went then and occupied 
yourself in a and trying to secure invest- 
ments in the road that you had no interest in, and that all 
this was done simply out of a patriotic desire to benefit the 

town of Helena? 

A. I mean to gay that I had no pecuniary interest in the building 
of the road prior to July, 1880, unless, as I have stated before, the 
small amount of stock which I held did give me a pecuniary in- 
terest, but [ did not regard it as such; but I do not mean to con- 
vey that idea—that the time occupied was any serious tax upon my 
time or means; nor was my effort disinterested patriotism. I was 
interested, I considered, to a considerable extent in property that 
would be materially enhanced by the growth of H and the 
extension of a railroad won’t materially increase my business and 
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Q. How many visits did make, at different times, in regard 
to ae an tavestanens of capital, and when was it you made 
A. I could not say. I was frequently at Little Rock, and I was 
rarely there but what I saw all of the gentlemen to I had 
— about it. I don’t think I had ever su any definite 
ard, and to him I 


P - spoben into the road except to Col. Jeb 
a 


en uently about it. Commencing in 1879 and con- 
tinued in 1880 I have talked with n H. Roots about the road, 
Mr. Urquhart, and Jno. D. Adams. e last time I was in Little 
Rock and tried to interest anybody in the road was after I 
interested in it, which was in August, 1880. That time I 
other business in Little Rock but that. [ was on my way from 
Missouri, and went there, being as convenient to come that way as 
any other, and I had resolved to go to New York that fall in regard 
a mortgage, and I t that if I could interest 
ject they would ma 


z wo individually ta mat 
rticular interest in, and as I did not 


regard the letter- as ly important I did not keep any copies 


944  Q Wasany salary voted or paid to any of the officers of 
the Arkanses Midland BB Os, from the time thet John 


ve any 


a 
1 & Hornnor by the railroad com- 
to me or he could take ¢ 


ng between yeelf, 

voted by the board. That was to take effect August ist, 1881 ; 
I don’t know whether he will take out a salary or whether this mat- 
ter will be charged to me in any settlement between us. That is 


ong after this did you meet Johnson in reference to the 
iations with Gamble? 
I should thiuk it was a week or ten days. 
Q. Did you bave any conversation with Johnson in reference to 
a purchase by you of an interest in the road at that meeting ? 
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A. I could not say definitely, but I think it is probable we did. 
As I stated in my examination-in-chief, he had proposed to me to 
the road, which I had always declined, and I 
think at that meéting he would have referred to it. 

Q, Wasthe purchas- price referred to in that conversation or any 
conversation prior to that time? 

A. No; because I never entertained the idea of going into it, and 
the price was not en of. 

| id Johnson remain here at that visit ? 

. There was nothing about his stay that would 


road 

A. I did, as stated; I wrote one, probably two—I think there 
were : 

Q 


ress copies of any such letters 
the same, to be 


3 
F 


preserved letter-p 
written b toGamble? If so, please produce 
exhibited with depositions. 

No; I did not. 


When was it that you with Johnson on a pur- 
a half interest—how long after Gamble had 
he could get the road at two hundred thousand dol- 


A. I think the telegram was sent in May—about the 20th. John- 
son came here again in July, probably four or five days before the 
15th. On that visit he renewed the proposition to me to buy, and a 
was then talked about. I don’t think I made up my 

night before the 15th, and on that day it was con- 


were carrying on these negotiations with Gamble 
endeavoring to the interest of monied men 
seein oun soak Ghestatthy tatvemed an to the- casa 

road and made representations as to its net ann 


You state that you made up your mind to buy on the evening 
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of the 14th of July, 1880. When did next see Johnson after 
you had so made up your mind to pu ? | 

R I think I saw him the next morning, and I think it probably 
at my office. 

Q’ You have stated that the only question with you was whether 
should go into the road to the probable injury of your other 
ness, which, as you thought, required all your time. Now, state 
whether had settled upon a question of price before you had 
concl to make any investment in the " 

A. We had not talked about the price. 


opinion between you and Johnson as 
Seas terest ? 
. My ion is that when I met bim I told him I had con- . 


sented to go in and we would discuss the price. I don’t remember 
whether 


had been anything said about the amount of the in- 
terest which I was to take, but I know there was nothing said about 
the price. I remember there were interruptions to our conversa- 
tion and I to him to go into the office of Doctor Hornnor, 
where we could be private and undisturbed. We did go into his pri- 
vate office, and heand I there discussed the matter. Now, I can’t 
Ce ee ene ice. I 
myself committed to two hundred thousand dollars as the value of 
the property, as I had advised him not to sell to Gamble for les. 
I know that I thought about that, and — eS 
put my name to the to Gamble he did so in order to com- 
mit me to the road, so that I would eventually go ia with him. 
Q. How long did this interview with Johnson last? 

A. I don’t know how long it lasted; he went off, and after he lef 
I wrote the papers. 

Q mrp n> ti to convey to you thealleged 
half interest was written out 
A. It was a written contract, assigning to me a half interest in the 
stock of the Arkansas Midland R. R. Co. that heowned. The stock 
was not then issued, but qniy to express that I was an equal owner 
in the road with him. 
Q. Where and how wes that contract executed ? : | 
A. It was signed in Dr. Hornnor’s office by, both of us, all on the 
same morning; it was wi by whom I don’t remember, and 
ited in the safe of Jno. S. Hornuor & Son. 
What was done with the certificate which it is claimed 8. H. 

Hornnor to A. H. Johnson ? 
A. I don’t remember that anything was done at that time with 


that 
Q. When was the consideration of one hundred thousand 
947 ——— by you for this alleged half interest bought of - 
nson 


A. There was none of it paid on that ; subsequent! 
ments were made upon it, i io mot all paid yet, bor ny caliew 
tions are out for it. 
or ee ant ot eee 
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its terms or the amount or times of payment so far, unless the court 
should say that it was material; but if the court should deem it ma- 
terial, I will file the contract. I presume the contract is yet in the 
safe of Jno. S. Hornnor & Son or in the possession of Johnson. 

Q. You have stated that the capital stock of the company was in- 
creased frow the amount fixed by the charter to fifteeu hundred 
thousand dollars, and this sume time in the spring of 1881, and that 
the certificates were issued for the entire amount; what necessity 
pted the sudden increase of stock and the issuance of these cer- 
for the amount thereof? | 
n the spring of 1881 Mr. Johneon and myself went to New 
eee Sos to raise the money to complete the 
‘To do this we found we would have to place a mortgage on 
road, and we made an agreement with certain bankers to take 
mortgage, but they advised and, in fact, required us as a condi- 

to their taking the mortgage bonds that the capital stock should 
increased to the limit fixed in the charter, certificates of stock is- 
placed in « trust company, and they were not to be assign: 

We were to give our time and attention to 
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subject to sale without the consent of these bankers. 
When these certificates ; val amount 


any objecti any time, to the company 
ital stock ta half interest in 
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rE. to represent bonds and wire numbére to Helena. Will pay there 


foreclosure and proportion of surplus, if any. ° 
tryst Co. purchase without Hebolity I believe ous 
” It is very clear from this that Mr. Bailey had 
make any purchase in the name of the trust Co 
—=- be paid by the decree was actually 
» trust Co. will ratify no purchase upon any 


done, before making any suggestions as 


be pu 
_ WHEELER H. PECKHAM. 


952 No. 25. 
New Yorx, July 18th, 1877. 
Trust Co. vw. Auxaxsas CextTrat R’y Co. 
John J. Hornnor, Esq’re, 1463 Pacific 8t., B’klyn. 


‘ . 


is coming 
pay trust company’s commissions and your and my allow- 


be mended in this so as to allow 
to these 


I should et stun mn to —_ you call maw Ane romain 
morrow morning on the subject, if you can conven 80. 
‘ Yours truly, ~ WHEELER H. HAM. 


963 No. 24. 
New Yor, Merch 7th, 1877. 
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. W. H. Peckham, Eeq., New York, N. Y. 
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THE ARKANSAS CENTRAL RAILWAY COMPANY BP AL. ‘GU wih , 


Fees Edens biemunt rctent ! E 


Yours truly, WHEELER H. PECKHAM. 
CARR. 
To Messrs. Tappan & Hornnor, Helena, Arkansas. 
954 | No. 23. 


Hevena, Arx., Nov. Sth, 1877. 


Dean Sim: Your favor has been received. Enclosed we send 
order made in care of Trust Co. ve. Ark’s Central R.Co. The report 
of the master is not copied. If you desire that we will send it. , 

Y’rs truly,  TAPPAN & HORNOR. 


No. 23. 


955 No. 21. 
Herena, Arx., Oct. 13th, 1877. 


W. H. Peckham, Esq., New York, N. Y. 
Dear Sin: The Federal court commenced its session last Monday 
were 


(8 inst.). Lpeentng tar nah rag ere yr cet a 
; wore o7 


the master’s report in the Ark’s Central 


not reached on call y. The exceptions overruled and = 
the report con This morning we drew draft for amounts due 
yes 6 Ge Gee eee ee. ee Cald- 
well on Merchante’ Bank, at Litedle Rock, for $1 the - 


balance due upon your fee as stated by you. Weconeluded tosend 
as guckly a we ould.” Plea acknowledge esp 
PAN & HORNOR. 


as quickly as we could. Please acknow 
" Y's troly, } The 
956 No. 20. 


Herena, Anx., Oct. 13th, 1877. 
W. H. Peckham, New York, N. Y. 


Dear Sin: Enclosed we seud you draft of J Caldwell on Mer- 
chants’ National Bank, at Little for 3,000 amount — the 
Union Trust Co. of your city in the suit against Ark. Central Rail- 
way Cu.; the fand all allowances and with the ex- 
of about dollars which we had deducted. Sally, last 
summer, made a vigorous effort to defeat the sale, but since then we 
have had no farther trouble, and the case has successfully progressed 
to a termination. | 

The owner of the road will take steps to complete it to Little 


Please acknowledge recei 
- *Y'ss traly, e TAPPAN amp HORNNOR. 
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THE CREDIT COMPANY eumean vs. 
957 No. 19. 


: Herexa,-An., August 21d, 1877. 
W. H. Peckham, Esq., New York, N. Y. 


ap nce Nw an 
4 on account of the Ark. 

the letter tous. Next Monday (27th) is the day set for ° 
the receiver's report; after it is upon by the master, it 
come before the court for final disposition. We had hoped 
fees and those of the trust Co. would have been ordered 


the court met, but we will have now to wait. When the court 


TAPPAN axp HORNNOR. 


No. 18. 
Herexa, August 15th, 1877. 


W. H: Peckham, Eeq., New York, N. Y. : 

Dear Sm: To-day the receiver filed his final which will 
be acted — by the master on the 27th of this month. We wrote to 
Judge Caldwell to-day ; we send enclosed a of our letter. We 

advise you assoon as we hear from him. We see no reason why 


there should be any delay in granting the order for the fees. 
Y’rs truly, APPAN axp HORNNOR. 


959 No. 17. 


Hevena, Aug. 11th, 1877. 


Wheeler H. Peckham, Esq., New York, N. Y. 

Dear Siz: The court confirmed the sale made on the 26th of last 
month. The order was entered up to-day. The master is directed 
to file his and account. As soon as he does so we will make 

ication for an order tu pay fees of Trust Co. and attorneys. 
Y’rs truly, TAPPAN ann HORNNOR. 


960 No. 16. 
Heena, July 3rd, 1877. 
Wheeler H. Peckham, Esq., New York. 
Dear Sm: Our Mr. H. will leave here about the last of the week 
for Brooklyn and will call to see you. He will take on a copy of the 


last order of the court. 
Yours truly, TAPPAN axp HORNNOR. 


961 No. 15. 

HELENA, June 28th, 1877. 

Wheeler H. Peckham, Esq., New York. 
Dear Sim: Your dispatch received, and we got the judge to re- 
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order the sale. It will take place on the 26th of July. , by 
his lawyer, wanted the sale put er The court not 
consent to it. Wehad the order a 7) desired. Your 
account and that of the trust Co the master and 


. was 
allowed by court and ordered to be paid out of ——= 
day is court day, and the order will be entered up. We will ¢ 
copy of order and will send it on or will bri ee agate 
One of us went over to Little Rock to see J Caldwell. A 
minutes’ talk would have saved our numerous letters; as we 


have got matters fixed now as you want them, we will try and 
them straight. Mr. Bailey takes too many things for granted. 


is a good worker, but not such a , 
Yours truly, oO TAPPAN axp HORNNOR. 
962 No. 14 


New York, June 27th, 1877. 


Mess. Tappan & Hornnor, Helena, Ark. 
Gextiemex: Your letter of 2ist inst. was received to-day. My 
mo of 25th inst. in reply to your te ms of same date is a 
sufficient answer to it for the moment. and I su you will obtein 


. an order for the resale of the road. However, I will write you more 


fully on the subject to-morrow. I am for time 


Yours truly, WHEELER H. PECKHAM. 


963 No. 13. 
Heena, June 21a, 1877. 


Wheeler H. Peckham, Esq., New York. 

Dear Siz: We wrote you at length yesterday. Judge Caldwell 
has adjourned his court untjl next Thursday, so that there may be 
an opportunity to understood fuljy the status of the railroad case. 
Court 3s until to-day for that purpose, and now, at our. 

uest, has adjourned for another week. There were two 
points we wanted instructions from you upon, and apon which, until 
the last moment, we expected to receive —: First, whether under 
any circumstances the railroad would be bid upon by the trust Co.; 
and, second, to what amount would the company bid. In your 
letter of the 29th of March you stated that the company 
pay in case it became necessary to preserve the rights of the 
holders. Of course, the right to buy follows as a sequence, and there 
will ve difficulty in amending bs decree in pmo wee 
gested by your letters, s0 as to satisfy your view, and to 
m Jnd the bill. This amendment will be made at the term 
at which the decree was rendered, it being an adjourned day of thessme . 
term at which the alteration will be made. We had regarded it as 
morally certain that there would be no bidders at the sale and the road 
would be sacrificed unless the company would come in and preserve 
the righis of the bondholders by buying the road, or the court would 
refuse to confirm the sale for an-inadequate price. We felt — for 
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3 the company to act would arise, and wanted advise from you 
964 when the instruction to bid for the company, not in 

the shape expected, seemed to fill the gap that lay us 
in our course. - You admit the right of the company to bid for the 
road under certain circumstances (in your letter) and you instruct 
Bailey to bid. The next question was how much should have been 
bid. In your instructions you were silent as to amount. In the 


‘abeence of a specified sum it could only be concluded that the 


amount bid should not exceed what was necessary to protect the 
rights of the bondholders. If the company had not bid the road 


. would have been struck off at the lowest sum fixed by the court, 


and although we may have believed that the bidder would not have 
been able to make the payment, or that the court would not have 
confirmed it, it still would have left the door open for trouble and 
litigation tothe company and to the bondholders. It was the duty 
of the company, therefore, to interfere and to prevent anybody from 
bidding off the road for a suin not equal to half the value of the 
road, and we think that the court will probably take this view of the 
uestion, and will declare the company the purchaser as trusiee for 
e bondholders, and will make the foreclosure expenses a lien upon 
the road prior to other liens; will direct the same to be paid off by 
the bondholders by a certain time, and, if not paid by that time, 
will order a resale of the road, unless,.in the meantime, the bond- 
holders will organize a company under.vur statutes, as in case of the 
Little Rock and Fort Smith road, pay off said indebtedness, and re- 
ceive the road from the trust Co. In the absence of pruper instruc- 
tions we have acted somewhat without a rudder, and it is only after 
a review of what has taken place that the foregoing ideas pre- 

965 sent themselves as the true state of the case. Taking your 
letters and dispatches, we conclude that your objection to the 
purchase of the road by the company was from fear of liability on 
it for the purchase-money. If the court permit the company to pur- 
chase as trustee, and the order recites that the purchase was made 
to save the property from sacrifice for the benefit of the bondholders, 


and "poems the company from liability, ex as trustee, then it 
wou rma be no objection to the ratification of the. 
sale. This letter ought to reach you on Tuesday next in time for. 
you to telegraph us.at this place or J. C. Tappan, at Little Rock. ) 
Yours truly, , TAPPAN & HORNOR. 
966 No. 12. . 
JuLy 20rn, 1877. 


W. H. Peckham, Esq., New York, N. Y. , 

Dear Sin: Your dispatch to Col. Bailey to-day, in which you 
announce to him that he exceeded your instructions, has been shown 
tous. We were anxious that you should give us instructions in 
to the sale, and wrote in time asking for same. You re- 
that they would be duly furnished. last Saturday, not 
ing from you, we telegraphed you to that effect, and on Sunday 
ee had given Col. Bailey in- 

-Of course, it was a surprise that 


we 
structions and refer-ing us to him. 
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THE ARKANSAS CENTRAL RAILWAY COMPANY Ef AL. 587. 


you 
4 
only point was as to the sum required to be paid down. If 
was arranged there would be no difficulty. There appeared at 
sale a man who nted Sully, and who run the road up to 
amount at which it was bid off. Bailey contended that there 
no limit as to his, and there was nothing in the dispatch to that. 
affect. If the property had been struck off to Sully it woul : 
been resold, as the cash payment would not have heen paid. After 
- the sale we telegraphed to Judge Caldwell, who replied that he would 
confirm sale, and to bring papers to Little Rock. Since re- 
967 ception of your dispatch to-day we have not notified him of 
the difficulty, and will leave on Saturday next to lay the 
whole matter before him. As the court has not adjourned, we can. 
have the decree amended as suggested by your letter of last March, 
and can ask for a renewal order of sale. As from your dispatch to 
Bailey you apprehend that there would be a liability on com- 
pany for the amount bid, we presume you would not desire to have 
; the sale confirmed, even though the decree should be amended as 
above. We will not be before the judge until next Monday or Tues- 
| day; intend for you to telegraph if you so desire. Col. Bailey is 
president of a construction company, which was a contract for build- 
| ing the J. M. and Helena R. R. From complications and lawsuits 
arising out of matters connected with same, there is some opposition 
{ _—_— and prejudice here against him, which has been concentrated so as 
to try and reach him as receiver before the judge. We haveevaded 
any issue upon this point, hoping that the early sale of the road would 
| not render it necessary. If now there is a renewal order of sale in 
time to be sted totheanns tie 4) the conn, Cee 
| be avoided ; but, from what we can learn, the judge is now favor- 
able to the receiver, and when he finds that he has exceeded your 
instructions and no sale of the road thereby takes place, he will be s 
| digposed to have his opinion of his judgement. We hope that in the E 
future you will give us direct instructions as to what you desire in = 
| this case, and we will try and carry them out to the letter. | 
Y’rs truly, TAPPAN axp HORNNOR. 
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968 | No. 11. 


. June Sra, 1877. 

| W.H. Peckham, Esq., New York, N. Y. 

Dear Sir: It will be necessary for us to have the of publi- 

| cation as to notice of sale of Ark. Central road. It requires the 
affidavit of the editor Fre ons rie as to the number of ~ 

| times and the time within which the publication was made, a copy 
of the advertisement being attached to the affidavit. 

| Yours traly, TAPPAN axp HORNNOR. 


68—69 


THE CREDIT COMPANY (LIMITED) Vs. 
No. 10. . | 


ham, Esq., New York, N. Y. 
: On 18th of last month ba an -. Among Bb yw 
to your to send us a copy © 
in which this efivertiovancan of the road appears. ‘ince writ- 
us has visited Little Rock and had an iuterview with 
well. If the sale is made he will hold court here on 2ist 
Jane to confirm sale. The bondholders in England and Germany 
have received notice of the sale; at least, parties in St. Louis who 
represent themselves as agents say —. We wish you to advise us in 
ane: you have any special instructions to give in connection with 


The Memphis and Little Rock road was sold on 27th ult., in Lit- 
tle Rock. It was bought in by trustees for the benefit of the bond- 


Yours truly, TAPPAN axp HORNNOR. 


May 5ra, 1877. 


5 


970 No. 9. 
Aprit. Sap, 1877. 
W. H. Peckham, Esq., New York, N. Y. 

Dear Sim: Your favors received. The master in chancery is 
directed to receive the bonds upon the purchase, and he was directed, 
if ble, to notify the bondholders to file their claims in his office. 
J Caldwell fixed the cash sum a little over what was necessary, 
that the road might bring at least.a sound price; and he stated 
further that unless the road was bought in by the bondholders or 
ir benefit he would not confirm the sale, unless the bondhold- 

itted to. come in within a — time upon an equal 

the purchaser. The Little k and Fort Smith road 
out under a decres obtained before J udge Caldwell, and 
interests of the bondholders were protected in a similar man- 
A new company was formed after the sale, under our statutes, 
all bond who desired were let in according to their rp- 
ve interests. There will be no occasion for proof to claims of 
plainant & yourself. We think there will be bidders, and, as we 
, if the rights of the bondholders are (and 
ll be thoroughly) it would be desirable to have an 
. Please have a copy of the paper sent us 


TAPPAN anv HORNNOR. 


ess 
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THE ARKANSAS CENTRAL RAILWAY Compare stat, 86G§F «> 


of the comm uest- 
ing that a copy of the decree be forwarded en- 
tered upon the record. To do this we had case for 
six months, or we had to take the course we did, to the de 
cree or request the court to.adjourn to a future day, submit the 


decree to you, and, if not satisfactory, to have the 
term We made known your to the 
upon the comunissions and fee ; di 
account of the master, and that 
that the decree be entered, and adjou 
20th June, so that further action might be taken 
| if it should be necessary. Knowing that 
age would be done, that the sale could be 
that we could gain six months if the 
972 anda sale was desired, we did not see how an 
jection could be made to it. We directed the 
copy of the decree at once, and the delay was 
ts; this much as to present status 
We will 'y add in addition the reason which caused 
lieve that an early sale was desirable and that influenced 
| of the judge. From your letters weunderstood that it was 
and the interest of the trust company to close up the case 
‘i as it could be done consistently with the rules of court a 
.  Fegard 0 eee 
the report of the receiver and the expenses incurred in 
of the road under the orders of the previous judge he desired 
the road should be taken out of court as soon as it could be 
without a sacrifice of the interest of the bondholders. It 
apparent to the court that the road could not pay its rano 
penses and the repairs that were required to put it in-a fair ) 
tion. The judge fixed the time of sale and directed that there should 
be no further expenditure beyond receipts, and countermanded the 
order which the receiver had obtained from the previous} 
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have 


advertising of the sale until we hear from further. 
Y’rs truly, TAPPAN ann HORNNOR. 
978 No. 7. | 
Marca 27th, 1877. — 


Wheeler H. Peckham, Eeq., New York, N. Y. 

Dear Stn: Enclosed we send copy of advertisement to he inserted 

in some paper in your city. We sent copy of decree by last mail. 

We send draft of J. 8. Hornnor and Son on H. Talmadge and Co., of 
your city, for $200. Upon hearing from you and getting a statement 


THE CREDIT COMPANY (LIMITED) Vs. 
we will remit the ballance that be due. Accordin 
blished ; 


decree, the advertisement is to be pu twice a week for 
six weeks in succession. : 

Yours truly, TAPPAN anp HORNNOR. 
974 No. 6. 


M’cu 23ap, 1877. 
Wheeler H. Peckham, Esq., New York, N. Y. 


Dear Sir: Enclosed we send you copy of the decree in the case 
of The Union Trust Company against The Arkansas Central Railway 
y. We will prepare the advertisement and forward it with- 
out delay. You will select the paper, make a contract as to price of 
printing, and advise us. We will at once get the amount required 
and remit to you. of sm of the court suggested the “ Journal 
of Commerce” or the “ New York Post,” stating that he found the 
.- expenses of advertising in the “ Herald” very great. Wesubmitted 
the question to him as to the commission of the trust company,and 
aleo as to a fee, and asked that they might be included in the 
decree. He regarded the commissions ($3,000) and your fee reason- 
able, but concluded to let them be etated in the account of the mas- 
ters in . Wewill see that it is attended to and the interests 
of both are fully protected. The judge (Caldwell) is anxious that 
the bondholders should be fully notified of the sale, and oe 
some fears lest they might permit the matter go by default. Hoe 
adjourned court over until the 2lst of June, so that in case a sale 
was made he could confirm it at once. 

Yours truly, TAPPAN anp HORNNOR. 


975 No. 5. 


| M’cuo 171x, 187%. 
W. H. Peckham, Esq., New York, N. Y. 


Dear Sir: Your favor received. The Federal court has ad- 
journed. We obtained a decree in case of The Trust Company 
— Arkansas Central Railway. The decree was prepared under 

e direction of J Caldwell (the judge We have ordered a 

and will forward itto you without delay. The saleof the road 
take place on the 18th of June. The court superintended the 
n of the decree. When you get the copy if there are any 
alterations you may desire we will present them to the judge and 
think there will be no difficulty about them. As the court was in 
session only a week, we were unable to send you a copy of the decree 
‘before it was acted on by the court. The judge insisted that the 
decree =— be entered now,as he desired a of the property at 

an y- 
) ours truly, TAPPAN axnp HORNOR. 
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THE ARKANSAS CHNTRAL RalLWaY Company Bran. S4E 
976 No. 4. = 


W. H. Peckham, Esq., New York, N. Y. 

Dzar Sir: Judge Parker has failed thus far to respond to our let- 
ters. He may not do so, as court meets on 2nd Monday in March. 
If he writes we will fy yuu at once; if he fails to write we will 


Jan’y Wap, 1877. 


have the order attended to at court. 
Yours truly, TAPPAN anp HORNNOR. 
977 No. 3. 
Fes’ry 2isr, 1877. 


Wheeler H. Peckham, Esq., New York, N. Y. 

Dear Sin: Under a recent act of Congress our district court here 
has been added to the Little Rock district, and our court will be held 
by Judge Caldwell. The next term ins on 2nd Monday in . 
Maifth, when we expect to be ready for a decree in the railroad case ~ 
(Arkansas Central). Judge Parker failed to take any action upon 
our application in regard to your fee. Under our statutes an attor- 
ney can secure his fee by filing the amount and having it endorsed © 
— the decree. You will please, then, notify us without dela 
what your fee will be, so that we may take proper steps to have it: 
secured when court meets. There is another point upon which we 
wish to be advised, and that is to amount of the commissions of the 
trust company; if not mistaken, the rate of commissions is not 


ified in the mortgage. 
— Yours truly, TAPPAN ann HORNNOR. 


978 No. 2. 


Jan’y 12rn, 1877. 
W. H. Peckham, Eeq., New York, N. Y. 

Deak Sir: Your favor was duly recvived and the application for 
the allowance of a fee was forwarded to Judge Parker, who is now 
holding court at Fort Smith. As soon as we hear from him we will 
write you. 

The suit of the Union Trust Company vs. Arkansas Central R. Co. 
will be ready for final decree at the March term of the Federal court, 
which begins on the 2nd Monday in March: Expecting to write 
you again in a few days, we remain, ; 

Yours truly, , TAPPAN anp HORNNOR. 


979 No. 1. - 


This is the r.marked Ex. —, referred to in the deposition of 
Jno. J. Besnnen baat annexed. 
Herena, Oct. 20th, 1876. - 


Wheeler H. Pecham, Esq., New York, N. Y. 

Dzar Sin: The United States court has just closed the adjourned 9 
term. As the bill ofthe Union Trust Co. ve. Arkansas Central Rail- 
way Co. was filed too late for the late term, the writs were made =: 


THE CREDIT COMPANY (LIMITED) VS. 
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returnable to the March term ; consequently nothing was done ex- 

* gept to take the orders necessary to enable the receiver to operate the 

* road and keep the same in repair. Our Mr. Hornnor, the writer of 

* this, while in New York the last of September, called at your office, 

but did not have the pleasure of meeting you. We will be pleased 

to have your ions from time to time. At present we can do 
nothing but wait for the return term of the process. 

ours truly, TAPPAN axnp HORNNOR. 


980 This is the paper marked E, referred to in the deposition of 
Jno. J. Hornnor, hereto annexed : 


Littie Rock, Jan’y 8th, 1876. 


Mess. Tappan and Hornnor: 
-I take pleasure in introducing to your most favorable considera- 
tion Mr. A. A. Avery, a gentleman whom I endorse in every way. 
- He visits your city to luok into the affairs of the Ark. Central Rail- 
way Co., in which you can doubtless give him great assistance. He 
desires to know everything, good and bad. Your kind attention to 
him will-he reciprocated by ., 
Your friend, B. C. BROWN. 


981 This is the paper marked Ex. No. 6, referred to in the depo- 
sition of Jno. J. Hornnor, hereto annexed : 


Hevena, Aug. 7th, 1877. 


W. H. Peckham, Eeq., New York. 
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th one of our firm, and laid 
me up for confirmation last 
acting on the Judge 
elsh, Jr., of your city, 
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988  Thisis paper marked Ex. No. 5, referred to in the deposi- 
tion of Jno. J. Hornnor, hereto annexed : 4 
Jung 18ru, 1877. 
W. H. Peckham, Esq., New York, N. Y. ogi 
Dear Sm: As directed r instructions through Col. Bailey, - ; 
the railroad (A. C. R.) wee bid off for the trust company as trustee 
— —— ened those re ma claims created during .~* § 
closure. We telegra and have received your answer. We 
— that no cash was required to be paid byte mnpeny: 
was there any responsibility on the company for it; t ex- 
penses would be a lien on the road, and that the court would 
—— the sale. Of course we will wait an answer to our d 
ore taking further steps for confirmation. No bids were made at 
the sale except for the trust Co. and by a man acting for Sally. He 


had no money, and could not have made the cash | 
the road hed been struck off to him. If you do not ratify the sale 
we will apply to the court to renew the order of sale and have the 


me that would be the only 


road sold over. We proper course 
is morning Judge Caldwell said-he would 


that we could take. 


explained by Col. Bailey, who expressed himself 


quainted with your views in the premises. | 
Yours truly, - TAPPAN anp HORNNOR. 
984 : Ex. 4. 
Protest. 


We, the undersigned, having by _—— subecription offered 
allotted the bonds of the State of Arkansas given in aid 
kaneas Central railway and issued to this railway under 
the State of 2ist July, 1868, which issue was mage on 
1870, therefore prior to the so-called fi beari 
July 3rd, 1871, and the above-mentioned bonds being 

the railway as follows: 


“ Special Guarantee Endorsed by the Railway Company on Each Bond.” 


For a valuable consideration the Arkansas Central Railway Com- 
tee to the holder of the within bond the 


or weltery at (2 for the interest thereon upon which a default in | 4 
payment shall have been made. | ¥ 


We, on our own behalf and on behalf of the holders of 
hereby solemnly protest against the sale of this railway, as 
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—. 
+ dn court, except due provisions ‘are made for the priority of the 
above issue, and ive notice to all purchasers or intended: 


purchasers that they will buy the road subject to the above claims. 
) This “protest” has been executed in triplicate, one of 
985 which has been forwarded tothe registrar of the court to brin 
it to the notice of the court, one to the receiver, and the thi 
to Messieurs Tappan and Hornnor, with a request to read it publicly 
at the time and place of sale. | 
Sealed by order in the presence of Henry Perkins Price. 
(x. 8) HENRY P. PRICE, Secretary. 


To the Lombard Syndicate, Limited. 


986 This is the marked Ex. I, referred to in the deposi- 
tion of Jno. 7 ianen hereto annexed. sii 


Davis and THATCHER against ARKaNsas CENTRAL RalILway. 


Now, on this day, come the parties in this cause and the appoint- 
ment of a receiver, previously made in this cause in vacation, is con- 
firmed and the report of the feceiver filed in a previous day of this 
term is a a and said — is Fs and ag to 
operate said railway as required for freight and passenger traffic and 
to keep the samein repair, and to that end he is authorized to employ 
the necessary operations and to purchase the necessary material and 
outfit and to keep the road in good running order ; and the receiver 
is required to report to the next term of this court the assets of the 
road, the indebtedness of the road, the number of bonds outstanding, 
by whom heid, and how held, and fully to show the condition of the 


987 Ex. F. 


Hevena, ArxK., Sept. 13th, 1876. 
Hon. I. C. Parker, Fort Smith, Ark. 

Dear Sir: The Union Trust Co., representing the bondholders, 
has had prepared a bill against the Arkansas Central R. R. Co. for 
the appointment of a receiver and for foreclosure. It will be sub- 
stituted for or consolidated with the bill now ~~ in the court 
here against said road. The appointment of Col. William Bailey 
will be agreeable and satisfactory to the trust company, as it will be 
to the parties in the suit now pending. This suit is instituted for 


the of settling the rights of all parties in interest, s0 that the 
may be relieved of litigation and steps taken. eventually for its 
com . We have the honor to remain, 


Very respectfully, your obedient servant, ge 
sg _ TAPPAN & HORNNOR, 


Attorneys for Trust Co. 
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968 Ex. G. 


Actions for Foreclosure. 
Union Trust Company and Davis axNp THACHER 


ve. 

Tue Arxansas Central RartroaD Company. 

Before me, in chambers, at Fort Smith, this 25th day of September: . 
A. D. 1876. | 


. was by me, 
receiver of sai 


Tappan 
A. D. 1876, present to me a petition praying that said repeiver be 
cuthecland cod empuumsnh tesnntents die sak maine 
necessary to supply 
pr pep ere 
cndinnsy tanaie ond tenning sodas aukaaeneae 


ical manner; also to contract for and to 
purchase so many cross-ties and such number of iron rails, spikes, 


chairs, tools, etc., as may be to put the road-bed in such 
condition that cars may be run upon it with | 
It appearing satisfactory to me that the road-bed of said railroad is 


_ in sach bad condition that cars cannot with be run upon 
989 it, and that it— without a depot at Helena in which the busi- 

e an SS ae donde 
and implements necessary to keep and ite enginesin 
are ba neat ad anda le bendhty eudaned by sun thes thn entire. 
ceiver said railroad in such reasonably good order as that cars 
can be run upon it with safety, and that it can do business asa reail- 
road; and the said receiver is authorized to purchase all necessary 
material, to employ all necessary agents and servants, and to make 
all contracts necessary for the purposes aforesaid; that said receiver 
is hereby empowered to purchase such number of iron rails, spikes, 
chairs, and such re ee as may be necessary to place 
the road-bed in good repair. 

That said receiver is hereby empowered to ene, in lease, 
grounds upon which to erect a suitable depot at Helena, or to lease 
a building which may be temporarily used for the purpose of a depot 


at said place. 
That said receiver is hereby empowered to purchase all tools and 
in connection with the repair of 


improvements necessary to be 
said railroad. : 
That said receiver is hereby empowered to place such repairs 
on the engines and cars of railroad company as may be nec- 
cng te See et ee een to purchase all nec- 
essary ma 
69—69 


for such purpose. 


All contracts -for the purchase of material or supplie or for depot 
grounds or building to be approved by the court or the j 


Given under my hand this 25th day of September, A. D. 1876. 
J. C. PARKER, Judge. 
Filed Sept. 29th, 1876. 


S. P. DELATOUR, Clerk. 
990 Ex. F. 


To the honorable the judges of the circuit court of the United States 
for the western district of Arkansas : 


Whereas the permanent way of the Arkansas Central Railway is 
now unsafe for rolling stock, the plant of the company is nearly all 
badly out of repair; and whereas the company owns no real estate 
within the corporation of the city of Helena or near it, except its 
right of way, your orators therefore pray your honorable court that 
you will authorize and empower the receiver of the Arkansas Cen- 
tral Railway Company to contract for and make such leases or pur- 
chases and to erect such buildings as shall be necessary to so supply 
the company with — and machine shove as shall enable its 
officers to keep the plant in good ordinary repair and running 
order, and to do its business in the most, economical manner; also 
to contract for and to purchase so many cross-ties and such a num- 
ber of iron rails, spikes, chairs, tools, & etc., as may be necessary to 
put the road-bed in such condition that cars may be run upon it 
with safety ; and your orators, as in duty bound, will ever pray. 

UNION TRUST COMPANY. 
TAPPAN & HORNNOR, Atorneys. 


991 Heewa, Sept. 12th, 1876. 


We concur in the above request and have made a rough — 


estimate that the cost will not ex seventy-five thousand dollars 


($75,000). 
A. H. JOHNSON. 
WILLIAM BAILEY. 
Hon. J. C. PARKER. - 


Filed September 29th, 1876. 
8. P. DELATOUR, Clerk. 


Ex. L. 
Invention of the Arkansas Central Railway. 


14 box cars, marked A. C. R. and numbered 501, 502, 503, 504, 
507, 508, 509, 510, 512, 5,517, 550. No.5 I am unable to find. 
the above are now in active service and one other needs 
brasses only. The rest all need repairs. : 
flat cars, numbered 1, 2, 3, 4, 8, 8, 9, 10, 12, 13, 14, 15, 17, 19, 

1 can only find one No.8 There are twelve of these 


running osder, the rest needing more or less re- 


ee A I A  , , 


Pi ad * - " Sl » 
ha > 
* x - * 
Se ie” fog A Re St, a a 
= 7 Soa os Pes ee Oe ee x ** 
= ert i ~~ Ee aS oe Gg PS ee ae ae ae ; 
{ ‘ 4 ca - 
‘ 7 ? ; } i * « ‘ ’ : > * 7 * td “ 


ee en he 
rena * 
tr * : 3 


2 passenger coaches in running order; 1 baggage, No. 1; one mail ‘" 
and Bs 
tho Ganeeen, mail, and express are al] one car. 


1 locomotive, “S. W. Dorsey. 
1 “ “Helena.” 


1 iron planer, 1 small iron lathe, 1 large iron lathe, 1 


lathe, 1 drill press, all with shafting, counter, and pulleys 
“tien ine, with belting and shafting attached. 

ne, D 

1 hot blast, small; two 
998 anvils, lot forge tools, 3 
 tareetable, fourth mile 
tures, 1 turn e, fourth mile rai 
mated, in machine shops, lots in 


and rs, in old office, 
om of the eomnpatey Gace 


on the right of 

with pumps a 

Rock, with bridge 

and ties on main line and Pine Bluff 


A. H. JOHNSON, Recsiver. 
Hon. I. C. Parker, U. 8. judge, western district Arkansas. 


Filed March 14th, 1876. | ! : 
E. L. N, Clerk. 


THE CREDIT COMPANY (LIMITED) VS. 


| Ex. L. . 
Inventory of Arkansas Ceniral Railway. 
- Report of A. H. Johnson, receiver. 


14 box cars, numbered 501, 2, 3, 4, 5, 6, 7, 8, 9, 10, 12, 17, Nos. 5 
& 550—some of them without any trucks under them, six fit for 
active service. 

18 flat cars, numbered 1, 2, 3, 4, 8, 9, 10, 12, 13, 14, 15, 16, 17, 18, 
19, 20, 21. 

15 in running order. 

2 passenger coaches — running order; 1 baggage & mail coach. 
1 locomotive, “ Dorsey.” 
1 Helena. 


1 . Clarendon—out of use. | 
Working train, 2 hand-cars, 10 shovels, 2 picks, 3 spike-mauls, 6 
elaw-bars, 2 track jacks, stone table, etc. 


Machine shops complete. 


* Furniture &, etc., in office at warehouse of R. F. Anderson and 
Co.; road-bed and right of way, together with track, stations, water- 
tanks, switches, and all belongings of the Arkansas Central Rail- 
way Co. between Helena, Pine Bluff, arid Little Rock, in the coun- 
ties of Phillips, Monroe, Prairie, Arkansas, Jefferson, Lonoke, and 


Pulaski. 
Hevena, Sept. 19th, 1876. 


The foregoing property was formerly turned over to me this day. 
. f WILLIAM BAILEY, Receiver.” 


Filed October 12th, 1876. 
S. P. DELATOUR, Clerk. 
Clerk’s fee, $3.00. 
995 Arkansas Central Railway Company. 


James E. Gregg & Co., contractors; Hiram F. Hale, manager. . 


Hevena, ArK., Aug. Sia, 1870. 

Board of directors met pursuant to call of the president. 

Present: John Q. Taylor, 8. J. Clark, N. Stroub, J. J. Hornner, L. 
H. Brooks, W. N. and G. D. Jaquess. 

On motion of J. J. Hornnor, it was resolved by the board of 
directors of the Arkansas Midland Railroad Company that the said 
oumeeny be, and the same is hereby, consolidated with the Helena 
and Little Rock Railroad Company upon the terms and conditions 
agreed upon with said last-named company, and that said consoli- 
dated company be hereafter known as the Arkansas Central Rail- 
way Company. | 

(Seal of Ark. Central B. BR. Company.) 


JOHN Q. TAYLOR, President. 


Endorsed: Filed in office of secretary 
1870. Robert J. T. White, secretary of state, by Strong, clerk. - ; 


Recorded in office of secretary of state in book “Articles of Asso- 


ciation,” page 237. : 
ROBERT J. T. beeen 
By STRONG, Clerk. | 
996 . H. 
Arkansas Central Railway Company. 


Jas. E. Gregg & Co., contractors. 


Herena, Arx., Sept. 21a, 1870. 
At a meeting of the stockholders of the Arkansay Midland Rail- 
road Company held this day, John Q. Taylor moved that the 
action of the board of directors of the company in changing the name 
of the road from the Arkansas Midland Railroad Company to the 
Arkansas Central Railway Company be, and the same is hereby, 
ratified and confirmed, which motion was unanimously carried. 
(Seal of Ark. Central R. R. Company.) : 
JOHN S. HORNNOR, Chairman. 


Endorsed: Filed in office of — Ark., Dec. 8rd, 1870. Robert J. 
T. White, secretary of state, by ! clerk. Recorded in office of 


of state in book “Articles of Association,” page 237. Rob- . __ 


ert J. T. White, secretary of state, by Strong, clerk. 
997 Ex. C. 


Littie Rock, Arxkansas, Jan. 20th, 1871. 


Special meeting of the Little Rock and Helena Railroad Company, 
” called by the president. — 


Present: W. H. Rogers, pres., and directors John E. Bennett, O. 
A. Hoadley, J Brooks, Geo. W. Weeks. 


On motion of John E. Bennett, the following preamble and reso- 
lution was adopted : 

Whereas this company was organized for the purpose of construct- 
ing, maintaining, and nent a railroad sme Little Roek to 
H ; and whereas there is another company nized in 1854 
and chartered by the Legislature of the State of A 


b awe Ne near yA a the name and style of the Arkansas. 
Midland Railroad Company, 


having the same object and 
to have the same terminus.’ Therefore be it resolved by the 
dent and directors of the Little Rock and Helena 

7» That wohesshy aguee te conselidate ES Sen aESERE renee 
e name and style of 
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Arkansas Central Railway Company, and 
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_ the action of the board of directors in changing 


550. THE OREDIT COMPANY ‘eumanah 0 


do hereby authorize and empower W. H. Rogers, the president of 
this company, to convey unto the Arkanses Central Railway Com- 
pany all the rights, privileges, and immunities that we have and 
a have had or by any means may hereafter become entitled to 
under or by virtue of said organization, and after said conveyance 
is made this company shall utterly cease as a seperate organization. 

And be it further resolved, That the president file a copy 
998 of the proceeding with the secretary of state. 


Ou motion, adjourned. 
W. H. ROGERS, President. 
JOHN E. BENNETT, 
Secrelary pro temp., L. 


Endorsed : Filed in office of secretary of state, Arkansas, Janu- 
ary 20th, 1871. Robert J. T. White, secretary of state, by Strong, 
= Recorded in — of sec’ty ‘ “~ Tr in Book — 

Association,” page . Robert J. T. ite, secretary of state, 
by Strong, clerk. 


999 Ex. A. 


” Orrice or SzcreTary or Srate, 
Litrie Rock, ARKAKSAS. 


I, Jacob Frolich, secretary of state-of the State of Arkansas, do 
hereby certify that the annexed pages eontain a true, complete, and 
ann a the resolution of the board of directors of the Arkansas 
Midland Railroad a. ne said company with the 
Helena and Little Rock Railroad Company under consolidated 
name of Arkansas Central Railway Company, and of resolution of 
stockholders of the Arkansas Midland Railroad Company ratifying 
the name of the 
road from the Arkansas Midland Railway Company to the Arkansas 
Central Railway Company, and le and resolution of presi- 
dent and directors of the Little and Helena Railroad Com- 


pany consolidating said company with the Arkansas Midland Rail- - 


way Company under name and style of the Arkansas Central 
railway and authorizing the president to convey to said Arkansas 
Centra a, Company all of the rights, privileges, and immu- 
nities of said Little Rock and Helena Railway Company ; also the 
endorsements of the secretary of stute made u said resolutions, 
. appear by comparing the same with the original now on file in 
In testimony whereof I have hereto set — hand and affixed my 

official seal, at Little Rock, this 14th day of ber, 1881. 
[u. s.] JACOB FROLICH, 


By D. McRAE, — 


> . -— 


ail a ill in 


THE ARKANSAS CENTRAL RAILWAY COMPANY ET AL. 


1000 Ex. “D." 
Approsimate Estimate of Cost Iron the Road-Bed of the Arkancas 
Rallaray from Yiclena to Little Rock v 


HHEIE 


——_—> WW 


Total.. 2@2E2E8 GOS SSS OD G2ESOS 22EEEaO 2222 = = 


Srate or Arkansas, |. 
County of Phillipe, bes , 
We,Stephen W. Dorsey, president, and Charlies 8. Miller, chief 
neer, being duly sworn, do state on oath that we are 


rte 


pany, duly elected, qualified, and acting the 


——— 
» 


1001 cost of n consecu iles of 
said railroad for the iron rails will be the sum of three thousand 

and thirty-five thousand seven hundred and fifty dollare (335,750), 

as per detailed statement above. ; 

S. W. DORSEY, President. 


bees, CHARLES & MES 


Sworn to and subscribed before me this 14th day of April, A. D. 


} 4871. 
| (seat.] W. H. GREY, Circuit Clerk, 
By J. H. CONNOR, D. C. 


| Endorsed. Filed April 24th, 1871. 


a 


1002 Srate or Phillipe” $2: 
County of Phillipe, ; 


I, John J. Hornnor, being duly sworn, do state on oath that I 
the dulv elected, q and acting treasurer of the Arkansas 
Central Railway Company, and that the available resources of the 


THE CREDIT COMPANY (LIMITED) VS. 


said railway company, in subscri ; 
lands, and other means, are suf t to prepare one hundred con- 
secutive miles of said railroads for the iron rails. 

JNO. J. HORNNOR, 
Treasurer A. C. R. W. 


Sworn to and subscribed before me this 21st day of April, 1871. 


(szat.] W. H. GREGG, Circuit C 
By J. H. O;CCONNOR, D. C. 


SraTE OF ‘Phitee” }%: 
County of Philli : 


We, Stephen W. Dorsey, president, and Charles S. Miller, chief en- 
gineer, being duly sworn, do state on oath that we are respectively the 
president and chief engineer of the Arkansas Central Railway Com- 

ny, duly elected, qualified, and acting, and that twenty consecu- 
‘Stive miles of said railroad, commencing at the city of He have 
been graded, bridged, furnished with ties, and made ready for the 


iron rails. 
fe. , S. W. DORSEY, President. 
4 CHAS. 8. MILLER, _ 
Chief Engineer. 
1003 Sworn to and subscribed before me this 2ist day of April, 
A. D. 1871. . 
(sxat.] | W. H. GREGG, Circuit C 


: _ By J. H. O'CONNOR, D. C. 
Endorsed: Filed Ap’l 24th, 1871. 


1004 Orrice oF SECRETARY oF SrarTe, 
Litrte Rock, ARKANSAS. 


I, Jacob Frolich, secretary of state of Arkansas, do hereby certify 
that the annexed contain true, complete, and full copies of 
affidavit of 8. W. Dorsey and Charles S. Miller as to estimate of 
cost of ing for iron — bed of the Arkansas Central Railway 
Company, and vit of Jno. J. Hornnor as to available resources 
of said company, and affidavit of 8. W. Dorsey and Chas. 8. Mil- 
ler that twenty miles bave. been graded and made ready for the 
iron rails, as 
on file in this 

In testimony whereof I have hereunto set my hand and affixed 
my official seal, at Little Rock, this 14th day of September, A. D. 


(sxat.] JACOB FROLICH, 


By D. McRAE, oo 
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- lawyer in the city of Boston, 
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1005 4 Cuances W. Huxrineron, a witness on behalf of defend- - 4 
ants, being daly sworn, deposes and says— ot a 
middlect 


That he is, and for about 25 last past has been, a 
usetts. About the 

the month of March, 1876, I received a letter in relation to the 

affairs of the Arkansas Central R. R. Company, which letter I now 

produce and request the examiner to make a copy thereof: — 


“Tae Crepir Foxcizrn or Excianp, Li«rrep, 
27 Cuxments Lanz, Lomparp 8r., E. C., 
| Lonpon, 4th March, 1876. 


Charles W. Huntington, » atterney-at-law, Boston, U. S&S. A., 
Arkansas Central ede o 


We have been advised to communicate with you upon the subject 
of a freclosure of the first aap < Oa rail- 
that mortgage, on eu teckuneemmnentes casatiohectory eowdision of 

rat and, having regard to the unsati i 
the line which has prevailed during the last 2} years, propose to 
sell the line and, sulaan reorganize the company in the hope of 
saving something out of the wreck. | 

We are informed that experience in connection with the 

foreclosure, sale, a nization of other railway property 

1006 in Arkansas will will enable you to advise us as to the proper 
Se 

We expect that the railroad will have to be sold subject to the 


State lien, and that we shall require a decree of the court suited to 
—e of reorganization—that is to say, a decree so shaped that 
the line can be bought in for a nominal consideration by some one 
acting on behalf of the bondholders. 

We have no copy of the mortgage that we can ee 


mail, but we have applied for one in the proper quarter 
forward it to you on receipt. 
a will be good 


reply, to bear this fact in mi 

ate terms on which, in your opinion, the sale and foreclosure can be 

effected, including the remuneration of your own services in the 
tter 


matter. 
We may add that, so far as we know at present, we do not see 
any difficulty in your cece: of your remuneration at 
the commencement of the ings, the t to be paid on 
their termination and the satisfactory possession of the line by the 
bondholders. aces 4: Pah, 

1007 ae ae tS ay aS ger eee ee 
solicited. 

We are, sir, your obedient servants, for the Credit Foncier of Eng- 


land, Limited, 
J. H. WEBSTER, Managing Director.” . 


70—69 
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554 _ ‘THE CREDIT COMPANY (LIMITED) vs. 


_. About the time I received this letter I read in the newspapers that 
a receiver had been appointed for the Arkansas Central road. I 
have now before me my letter-press copy book, from which it ap- 
pears that my answer to the foregoing letter was written from Boe- | 
ton, bearing date March 3i1st, 1876. It is addressed to J. H. Web- 
ster, Eeq., managing director of the Credit Foncier of yor a Lim- 
ited. e letter is a long one and in part relates to other matters 
than those which were the subject of his inquiry. 1 will read such 

of it as are in response to the inquiries contained in the letter 
of Mr. Webster. 


Counsel for complainant objects to the reading of extracts and 
calls for the annexing of the whole letter.) 


The parts of my letter which I shall omit relate to matters purely 

al or to matters connectei with the indebtedness of the State 

of Arkansas and a plan for funding the same. With these excep- 
tions my reply to Mr. Webeter’s letter is as follows: 


“Yours of the 14th inst. has been duly received, but as 
1008 I had seen in the newspapers a short time since that a re- 

, . ceiver had been appointed for the Arkansas Central R. R. I 
thought it best to delay replying until I could give you more infor- 
mation on the subject than I then ; 

The Union Trust Co. of New York is the trustee under the mort- 

, and the president of the company kindly permitted me to ex- 
amine the same. He had no copies in print and thus far I have 
been unable to procure one. I do not, however, perceive that this 
mortgage contains any unusual provisions or that you will be em- ~ 
barraseed in foreclosure aoe 4 by any of its provisions. 

The idert of the trust Co. informed me that the first 
know he had of the appointment of a receiver was commu- 
nicated to him by a letter from the receiver himeelf stating that he 
had been ae receiver in the suit brought by the trust com- 
pany, which suit, the president said, was brought without his con- 
sent or know Since then he had received a letter from an- 
other person stating that Such appointment was an unfit one and 
that some other person should be inted. The president of 
the company was of the opinion that the bondholders ought to take 
—— the protection of their interests, in which opinion I 

‘ During the past two vears I have forecloeed four railroad 
1000 in Arkansas, and have had no difficulty in so 
g the a the sales ma —— 

confirmed as to permit @ speedy reorganisation . 
bondholders, but also to limit the ight of eat + in om 
compan who contributed their 


aleo, an assessment has been levied 
road-bed, etc.; but in every instance I 
so that I could show to the court that. 
instance represent a very large majority -in 


Bian rie t! % 


interest of the holders of the bonds; and in case, should you 

decide to invoke the aid of the courts, it would be that I * 

ry ste represent, so as to produce them in court =—s 
time. 

In the instances to which I have alluded the sales were not in 
terms made subject to the lien of. the cme 
aid bonds. The State of Ark. cannot be sold; consequen : 
in the premises could not be determined by any decree a 
Of course, the purchasers bought subject to those righte,whatever | 
they may be. ee 


* * % = * * s 


You ask me what the expenses of foreclosure and 

1010 ization will be, including my own compensation and all 

costs and cha This is a very difficult question for.me to 
answer satisfactorily. So far as I personally am fr my 
charges would depend very much u the amount of time [ was 
obliged to give to this business aud the number of trips J am com- 
pelled to make to Arkansas. In the other cases to which I have 
ferred I have employed local counsel simply to a of 
proceedings, but I have never permitted them to 
without my direction or consent, and I have in person 
questions of law, attended the sales, and to all the business 
ing to the reorganization; and I should do the same in 
for the reason _ the ert ema ae ao li 
experience in such matters, and I am afraid that wou 
some blunder which might affect the legality of the 
tion. The rule of the Union Trust Co., so the president 
me, requires that all suits must be brought under the supervision 
their own counsel. By this you will understand that he takes 
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the name of the 
1011 sear Scene ch difficul it's the 
your interests without mu ifficulty ; if so, expenses 
aa ees eertene ae 
itigation. ve thus far 
made within six months from the commencement 
ings, and, should see fit to employ me,I should try 
decree for the iu the early autumn. I should 
iged to make at least three trips to Arkansas of 
each in porn a entloely. 280 Ee 
erty to a new corporation. I can only say in general terms 
shoald think the sum total of all costs, changen, andl epeness 
aggregate somewhere from ten to twenty thousand dol 
you decide to put this matter in my hands I will make my 
as reasonable as I can, and, I trust, entirely satisfactory to 
asmuch as you intimate that I cannot expect to be paid 
ices as they are rendered, ‘but that a portion be 
commencement of erry the 
ganization is perfected, I think the bond 
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| THE CkEDIT COMPANY (LIMITED) Vs. 
thousand dollars at the outset and the balance can remain as you 
suggest.” , 3 


I have read my full reply to Mr. Webster with the exceptions 

stated above. I heard nothing further until? in the month 

1012 of Miy, 1876, I received the letter which I now produce and 
request the examiner to make a copy thereof. 


“ The Credit Foncier of ae ae 27 Clements Lane, Lon- 


Lonpoy, E. C., 11th May, 1876. 
C. W. Huntington, Esq., Boston, Mass., U. 8. A. 


Sir: I have received and laid before the board your letter of the 
3lst March, for which I am desired to thank you. 

After giving the subject their best consideration, it has occurred 
to the directors that the best mode of dealing with the rights of. bond- 
holders, and one to which they would all probably agree, would be 
to qe: of those rights to the Little & Fort Smith Railway 
Go., who are understood to be desirous of obtaining control and pos- 
session of the Arkansas Central railway with a view to.a direct con- 
— between their terminus at Little Rock and the Mississippi 
at Helena. 

There can be no doubt that the acquisition of this line would be 
of great advan to the Little Rock & Fort Smith Railway Co., the 
pa which are -" a soit “0 — position for — 

0 emorigage and completing the line than any agency which - 

She bondholders can commend. age 

1018 _—sIf, therefore, the Little Rock & Fort Smith Railway Cv. are 
di to buy up the whole of she first-mortgage bonds for 
$800,000 (three hundred thousand) gold, or 25 % of their nominal 
sterling value, the directors of this company would themselves ac- 
— would recommend the other bondholders to accept such an 
, and they have little doubt that the whole of the bondholders, 

or at any rate a sufficient number of them for the purposes of fore- 


closure, would agree. 
Perhaps ll be good enough to communicate with the direct- 
ors of the Little Rock & Fort Swith railroad, who are understood 
to be in Boston, and to let me know whether they are desirous of 
eee this basis. 
Awaiting your reply, I am, sir, 
bedient servan 


Your o at, 
For the CREDIT FONCIER OF ENGLAND, 
W. BAILEY, Sec’y.” 
My reply to this last letter is dated Boston, May 29, 1876, and is 
add to W. Bailey, Esq., sec’y, etc., etc. 


I have before me my letter-press copy-book, and the copy of my 
reply reads as follows, after the address : 3 


THE ARKANSAS CENTRAL RAILWAY COMPANY ET AL. 


| “ Yours of the 11th has been received. You evidently have: 
1014 no conception of the feeling and wishes of the L. R.& Fe. 
Smith r’way relative to a connection east of Little Rock. I 

have been the legal adviser of the company for several years, and 
I think I know the views of the directors upon this su 
They are quite content with their line as it existe Little 
Rock to Fort Smith and as it may be extended west from Fort 


Fay there wi 
uff, at about Gaines’ Landi . 
the Arkansas Central R. R. ever be finished there will be another 
outlet still at Helena. All theese lines, it is ob will be, to some 
extent, competing lines, and it certainly cannot ¢ the Fort 
Smith r’y to become a competitor with any other line. It is foi 
their interest to let the competing roads cut down the tariff from L. 
Rock to the river to the lowest possible notch, while they main 
a — rates ss er and vice verea. _ = is 
ndent, as will see, an to r independ- 
m9 They have nothing to = ngage they enables by owning or 
controlling a road to the river so long as competition for their 


ness exists. 

1016 The Memphis road has been anxious to make a consolida- 
tion, but to no purpose. The Pine Bluff R. B. bonds, which 
were only issued at the rate of $10,000 per toile, go begging at 8 to 
4 p’r ct. on $1. If, therefore, the Fort Smith r’way is actuated by 
any such motives as you seem to think a much easier and cheaper 
way of reaching the Mississippi is offered in other quarters. What- 
ever money they may wish to invest iu other lines can, in my judg: | 
ment, be much expended in extending their line weetwardly. 
I read your letter to the president of the Fort Smith r’w’y,.and ex- 
cuse me for nxt that he = at the idea. I have t it 
best to write plainly and frankly upon this subject, for you are evi- 
dently hugging a vain delusion. . 
My own opinion is that + sawp cannot sell your bonds at any | 
and that the only alternative presented to you is either to : 

them off as lees and give them no further thought or to take 
immediate steps to make whatever interest you have as valuable as 
possible, and that can only be done by nizing the company 
and finishing the road. ing re of 
a you in my former letter should, in my judgment, 

wa . : 


I remain, in haste, resp’ rs, 
7 me C. W. HUNTINGTON.” 


1016 ~=In August, 1876, I went to England with my wife, 
for her health and in part for rest and recreation. : 
was in London, in consequence of a message which was sent me, I 
made an appointment to meet and did meet the Mr. Webster 
wrote the first of the above letters to me. At that interview I talked 
over with Mr. Webster the affairs of the Arkansas Central R. R. and 
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ace i es orem in m ) 
for the protection of their interest in t vemtunteten, “heed 
ge, ee serine eerater y= ate Miva Nptaney maf view | 


pany, meaning the Credit Foncier of 
a large amount of these bonds in Holland, and he said that their 
company would be unwilling to take any decisive or definite action 
without consulting the holders of those bonds, adding that if I 
1017 would appoint the time he would communicate with those 
persons, mostly residents of Amsterdam, I helieve, and have 
them appoint a time when they would meet me in London. A few 
days thereafter 1 met by appointment Mr. Webster, Mr. Wardrop, 
and some gentlemen from Holland, all from Amsterdam, I think, 
od three in number, if I remember rightly. The meeting lasted 
one to two hours, and during that time all matters relating to 
the Arkansas Central R. R. and the interests of the Rret-mortange 
bondholders therein were fully discussed. I do not remember the 
amount of Serene bonds which were represented at that 
meeting, but my genera recollection is that the total amount was 
several hundred thousand dollars. I cannot undertake to give the 
details of all that was said, but I distinctly remember of telling — 
them that I ly knew nothing whatever of the condition o 
that enterprise; of the number of miles of road that had been con- 
structed ; the amount of bonds to which the company was entitled 
or the value of the same; that the only information which I had 
upon these subjects was general information which I had picked u 
during my visits to Arkansas, but that I t that they coul 


put no dependence upon the statements ing to this enter- 
let pu 


1018 prise which were contained in a pamph ished and dis- 

tributed in London at the time the bonds were sold, one of 
which pamphlets I had been asked to look over b 
tlemen interested in the bonds and had exami 


ee 


THE AREANSAS CENTRAL RAILWAY 


whether it was worth while 


these men, and I left them to consider what action 


he acknowledged. I also recei 
my deposition. 


C. W. Huntington, Esq., Boston. 


time, and the ; 
1021 will be done in the Arkansas matter until 
Dr. Bishop, who has been directed to 


rk ne ‘ aye 
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business which the was then doing and would 
bly transact when the was completed, aud, . 
the information which a competent deom 
portant for the of an to be 
quainted with. I told them that when had a report 
| 1019 of this nature they would to decide 


cide upon a general of action a draw up an 
whi me the condition of and ‘the 
| sought to be accomp! na way, should contain the names 
ge treme trustees to 
the fullest i 
repeated a their consti be hampered 
embarraseed at the very time when prompt and decisive action is of 


the utmost im nee. I remember that I laid before these gentle- 
men a rough draft of an agreement such ac I have desoribal, « 

which I had previously drawn up in anticipation of this 
an illustration of the views which I intended to convey. 
then at any price, and thet indelgence in Uaat hope would probe 

at any price, an a in 

1020 lead them into delays most disastrous to their interests. I 
| believe I have stated the sum and substance of my advice to 


I heard nothing further from Mr. Webeter or —— these men 
Mr. Wardrop. I remember that I wrote Mr. — before 

I left England y Rag yee my views, the recei which. 
, early in December, 76, a letter 

from him, the original of which I now to the examiner, 
the request that he will make a copy thereof and insert the same in 


“13 Pewperton Roap, Sr. Jonn’s Pagx, 
Lonpon, 20th Nov., 1876.. 


* 


. { 
* * 


‘ a 
he » 
x 
- « 
“Aa 
oP : 
wt Y 
2 7 i & 
3 rt oe & 
ke 


if 


4 
if 
¢2 


they would take. 


in 


P < eee a ee PS oe PE ae es oe : “ Py po? fp ae ee ee > st = igh! a — 
z . = mie - 2 ‘ Yi = | : ee sa ef ‘ fl edn “ Paes 
ea ~e . . 2 %, 3 oe eon a a's ” 4 ee ee ies Gh SoS, at ae ks , — a. 
. * « 
° . 
. 
bad . 


cieely how we stood. I wi!l not fail to press the matter on them as 

nity offers, and still think they cannot help themselves put- 

ting the matter in your bands. ; i 
: Believe me to remain, very — yours, 

BERT WARDROP.” 


This is the last communication I have ever had, directly or indi- 
rectly, with any of the bondholders above mentioned. I ought, per- 
haps, to add that I never have made any charge or received any 
cumpensation whatever for any time spent or services rendered in 
connection with these matters. I never have made any personal 
examination of the road or the property belonging to the same or 
done anythiug further ia connection with the matter. 

C. W. HUNTINGTON. 


1022 Deposition of 8. C. Cook, a Witness on Behalf of Complainant. 


Int. lst. Do you know Alfred Sully; if so, how long have you 
known him? 

Ans. ist. Yes; since 1874. 

, Int. 2nd. Have you ever served him in a certain foreclosure suit 
instituted by The Union Trust Company of New York against The 
Arkansas tral Railway Company in the United States. circuit 
court at Helena, Ark., some time in 1876? If so, states pecifically 
and clearly ia what capacity you served him, the character of the 
services you were commissioned to perform, and all that you did 
in the premises. 

Ans. Yes; as attorney. I attended two sales; one in June 18th, — 
1877, and one July 27th, 1877, and previous to the sales I looked 
up the condition of the road and the condition of the litigation, and 
I bid, I think, at the first sale. 

- Int.3. Do you know William Bailey and A.H.Johnson. What were 
their relations to said foreclosure proceedings, and what negotia- 
tions, dealings, or transactions, if any, did you have with them or 
either of them concerning the subject-matter of said litigations or 


the property involved therein ? 

Ans. Yes; Wm. Bailey was receiver of the road at the time of the 
sale and, I think, all through 1877. Johnson was president of the 
Arkansas Central Railway Company and was first appointed re- 

ceiver when the suit was commenced by Davis — Thatcher. 
1023 Johuson was also superintendant under Bailey as receiver, 
and was t of R. Jenks, the contractor, for ties, on 
which $12,500.00 of receiver's liens had been issued. I think John- 
son, for himself or as an agent for rge R. Jenks, sold the re- 
ceiver, Bailey, some real estate for $7,500.00. 
- Int. 4 Did you at any time advise or consult with said Wm. 
Bailey and A. H. Johnson or either as to the disposition of said 
railway property ; if s0,in what way, where, and under what cir- 
—_ you so advise or consult with them or either,and to 
- Ans. Yes; several times, with both and each separately. I did 
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bid the road off at $85,000.00. Then the judge was telegraphed to, 

when he advised it to be raised to $40,000.00, which was done, and 

the original agreement has an addition to that effect, that the same 

t should cover the last bid. No bids were made at 

1026. this sale ex the bid of 8. H. Hurner. I had instructions 

at this time that in case there was bidding, and they, John- 

son, Tappen & Horner, and the master refused to let it bestruck off 
to a trustee for the bondholders, to bid for R. K. Dow. 

Int. 6. Were any notices of parties claiming liens on said railway 
property received at said sales or either of them? If so, state who 
received such notices and in whose names said notices were made 
out. 


Ans. After the first sale was called Mr. ——, of the firm of ——, 
ion, I think the Credit Fon- 
ee, 
sold think the 
same notices was given at the second — 16 same party, and 
some one, I think, perhaps, Col. Palmer, of the firm of Palmer & 
Nichole, gave notice of some land-owner of Pine Bluff that he owned 
some of the land. ' 
Int. 7. Did Sm bid at the last sale of said railway property? If 
not, explain the cause thereof. 
Ans. I have fully explained.to answer to itterrogatory five. 
1027 = Int. 8. Did = have or enter into any contract or 
ment under which said railway property was sold and bid in ? 
If so, state with whom and how the same come to to be made and | 
where made, and when and who was present when the same or its 
conditions were discussed, and who was present when it was executed, 
said contract or agreement or its condition were con- 
and discussed, and what was said in the discussion thereof 


g 


and by whom said,and who wrote said contract and agreement and 
Sistema thereof. Detail all the facts, incidents, and circum- 
stances lar-ly, and 


if you can do 80, fall, true, and pe 
tract or agreement, and designate the same Ex- 


I have done so in my answer to inter-ogatory 
exactly romember all what was.said at this die- 
most discussion we had was over the clause in 


aE 


, 
oat 
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receiver's certificates had been issued for $7,500.00. 
ae ocean masse ais he cgueniennesien 
full” should follow the words the ver’s certificates. 
Horner and Johnson acted and consulted together in 
from me. I think, apon 

at was added to the 


the 26 of Jul , prior to the 
amount bid uh exceeds 


& 
and 


tion with New York was dif-icult, and 
midst of the ; 


to the allowances. 
ficates were paid in full, the 
coste, there was two hundred dollars to pay t 
Int. 10. State all else you know in regard to said Fre pro- 
ceedings and the sale of said railway property which may be of 
benefit to the complainant in this suit. 
Ans. The order of the court was that $40 
with the master. Johneon owned 
1080 certificates and got receipte from 
had only to t $18,000.00. I think the 
dered from Horner's bank, at rey mm 
There was considerable talk at the time with 
about the banks having to scratch around to get it. 


Questions Propounded by Respondents. 
On cross-examination witness deposed as follows: 


C. Int. 1st. Have you stated all that you know in relation to the 
matters concerning which you have testified? If not, state all mat- 
a have omitted. 

ns. Yes. 


C. Int. 2. State your means of knowing the several matters regard- 
ing which you have given your testimony. 


ne. My own personal know , 
C. Int. &. Have stated an SS 
know ? pee 

es. 


to Rock. 
ley & Johneon 


8. C. COOK. 
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1081 “Ex A” 


It is agreed that in event 8. H. Horner the Arkansas 
Central railway at the sale made by R. W. Nichols, as master, under 


the decree of the United States district court for the eastern district of 
Arkaneas,at as trustee, then it is also hereby agreed that in the 
event Wm. Bailey or A. Sully, either My mye eng og 
shall and do, within two days from this date, pay to the said 8. 


Horner the amount of the advance made by said court for the fees 
of attorneys, commission of the Union Trust Company of New York, 
court and master’s fees, the receiver’s certificates in full, then the said 
Horner is to transfer said purchase or claims to said railway to the 
said Bailey or the said Sully, or to whichever one of the parties makes 
said payment or the amount bid, if it exceeds said claim. 

July 26th, 1877. 
S. H. HORNER. 
ALFRED SULLY, 

Per C. 


1082 Agreement for Depositions. 
U. 8. Court for the Eastern District of Arkansas. 


Crepit Compaxy, Limited, Plaintiff, 
| v8. 
Argxansas CentraL Rattway Company e al., Defendants. 


We agree that Sapeetions me be taken in this case on behalf of | 
office o 


the defendants, at appan & Hornor, in the city of 
Helena, State of Arkansas, before any officer, State or Federal, au- 
thorized by law to take depositions, without any commission or rules 
of court, between the hours of 9 a. m. and 4 p. m., on the day of Oc- 
tober 17, 1882, to be continued, if need be, at the same place and 
between the — —— from —— pra — -~ a are 
completed, the opposi rty being allowed to take depositions at 
the same place and mn sisi 
This 5th day of October, 1882. 


N. & J. ERB, 


Fi ‘ 
U. M. & G. B ROBE 
For Defendanis. 


ee —_ 


2 a.  - 


a ara 
in county 
hereto 


i Little 
wherein Credit Com (Limited) is plai 
tral Railway Company aah are 
ants. | 
S. H. Hornor, a witness, known to me to be of lawful age, being 
to me at the time and place aforesaid oe oe 


first duly sworn to testify the truth, the whole trath, 

bat the truth in regard to the matters in the controversy in 
ao there, on his oath aforesaid, depose as fol- 
owers, to wit: | 


ees is John 8. Hornor & 
. Hornor com the same. The 

ence since it was first organized, in 1875. 
1034 change in its membershi 

the Arkansas Central 
R. W. Nicholls, master in 
court for the eastern district of Arkansas, at H 
made 26th day of July, 1877, I purchased the road 
title to same as trustee for the fands advanced by Jno. 
Son to A. H. Johnson to pay for the road. John 8. 


advanced $13,000 in —— 
w 


Hornor, a fees, 

Mr. Johnson he 

we were — in case they were not allowed tho court. In 
case the court did not allow these certificates as we were to raise 
the balance of the and pay to the master in 


We 
were to make the $40,000 good because we endorsed it Five 
thousand dollars was sent us in drafis, to be loaned to Mr. 
he needed it; this was a of the $13,000. 
SORANS, coe See , Mr. Johnson had in 
we j would be acceptable to the court; but in 


were not to the court we ex 


Midland 
marzed Exhibit No. “1,” 
advanced was paid back to us by 
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of my transfer to the Ark. Mid. railroad was $650,000.00 in the ca 
ital stock of said road. All this capital stock I turned over to A. H. 
Johnson. I turned it over to him- because hé had paid me the 
amounts for which I was trustee. James C. Tappan and John J. 
Hornor compose the firm of Tappan & Hornor. Neither of them 
acquired atiy interest in the property at the master’s sale in "77 by 
my purchase. I know that Jno. J. Hornor has an interest now in 
the Ark. Mid. railroad. He acquired that interest in July, 1880. 
In July, 1880, Mr. A. H. Johnson sold an interest—one-half intere: t— 
to John J. Hornor and myself ior one hundred thousand dollars fur 
the half interest. I was to have one-sixth interest. I transferred 
my interest to Jno. J. Hornor in April, 1881, just before he and 
Mr. Johnson went to New York to try to raise money to ex- 
1036 tend the road. I don’t remember about the certificates of 
stock. I only remember that A. H. Johnson, Jno. J. Hornor, 
and myself had an agreement about buying the road, and when they 
went on to New York to borrow money I did not want to involve 
myself as a banker and transferred my interest to Jno. J. Hornor. 
It was at John J. Hornor’s solicitation that I entered into the agree- 
ment to take an interest in the road. 
x: 

I am a brother of Jno. J. Horner. I advanced the money to 
Mr. Johnson because we wanted the railroad and thought that unless 
he or some one else bought the road who was interested in Helena 
that it would be discontinued and our town — not amount to 
anything. Mr. Johnson resided here, owned his home, and lived 
in it with bis family. There was no reason to fear on the day of 
sale that the road would be purchased by parties who would discon- 
tinue it. There was no one here whom I thought could or would 
purchase. We charged interest — the amount weadvanced. We 
— interest upon $3,000. The bank only advanced $3,000. 
Mr. Jenkins, of Mount Pleasant, the father-in-law of Mr. Johnson, 

sent the $5,000 to be loaned to Mr. Johnson. We received 
1037 no interest on this amount; do not know whether Mr. Jen- 

kins did or not. The $5,000 due Tappan & Hornor was paid 
to them by Mr. Johnson about Jan’y Ist, 1878, I think. It was ‘paid 
jay ea trust on a house & lot of James A. Raussen held by 
.Mr. Johnson, amounting to about $1,400, & the remainder either by 
check on us or by money. If paid by check, it was drawn on per- 
sonal ac. of Mr. Johnson. I do not know whether interest was 
on amount 
deed of trust 


I never handled in any shape. The 
mentioned in the were authorized to 
1088 the board of directors of the Ark. Mid. rail 
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am’t of.stock issued. He had paid 
deed—about six months before, i 
deed, therefore, we wire seg ia 
did not make the deed | 
trust for the $5,000 due Mr. Jenkins. 
was repaid or not, but I know Mr. Johnson satisfied Mr. 
some way, because I was so notified by Mr. Wm. Jenkins. 
no memorandum of the notice as to date, but it 
before the deed was executed. I did not deed the propert 
Mr. Johnson at the time I received this notification 
that I was not asked todo so. Mr. Johnson operated the 
tween the time of my purchase at the foreclosure sale to the 
my deed to Ark. Mid. railroad, and he was in possession . 
property. He did not make any report to me 
1039 time of the earnings and expenditures of the 
were there, so that I could see them if 
son has always kept two accounts on our books—one 
railroad ac., and one A. H. Johnson, private ac. 
occasion did he transfer funds from his railroad to 
amounting to about $10,000, in 1880. The 
aon pe So ne ee ivate ac. 
bank and deposited it and then on it. 
Question. You stated in your direct examination that in July, 
1880, J. J. Hornor, with you, acquired a half interest in thie R. 
for $100,000.00. Now state, first, the circumstances un- 
der which such interest was acquired; 2nd, the actual 
tion, if any, which passed to the seller, Mr. Johnson; Srd, whether 
any certificates of stock were delivered to you or Mr. Horner as an 
evidence of your purchase; if so, the face value thereof; 4th, if 


such interest was acquired under an agreement for 
the same is in possession or under your con 
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rg 
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es and, if not, state the contents thereof as nearly as you recol- © 


same. 
Answer. ist. Mr. Johnson wanted to go to Oberlin, O., to live; en 
account of his wife, and he wanted a : he offered 

1040 us an interest in the road and told us to 
had confidence jn us that we would do was right. We 


gelend the pocpasty of GIERARRED and gave him our obligation for 
100,000, or half interest. sey 
2nd. These obi were the actual considerationa. The aoa- 


ditions of these obii 
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568 THE CREDIT COMPANY (LIMITED) VS. 


Mr. Johnson out of the earnings of the road or the sale of any part 
thereof or in any other way that we saw fit—to pay him that amount 
of money—and I had in view the sale of some other property, by 
which we could pay him or part t pay bim. 


3rd. There was no certificate of stock; only a written agreement 
between Mr. Johnson and ourselves at that time. 
4th. The agreement is in the hands of Mr. Johnson. I have 
already stated the substance. J.J. Hornor & myself assumed lia- 
bility for this $100,000.00. Our liability was just as I have already 
stated it. The time was fixed in this way for the payment of the 
amount. It was to be paid out of the first earnings of the road or 
the sale of any part thereof or in any other way that we saw fit to 
pay it sooner. Certificates of stock were never issued to me under 
this agreement, nor to J. J. Hornor, to my knowledge, though I 
think they were. This $10,000 which I testified Mr. Johnson 
1041 transferred from his R. R. to his private ac. was in part pay- 
ment of this $100,000. I transferred my interest to J. J. 
Hornor, and Mr. Johnson took his | obligation instead of the 
joint one. No consideration | between J. J. Hornor & myself. 
-The books of the R. R. pertaining to the accounts are at the R. R. 
office, subject to the inspection of the president, vice-president, and 
me as secretary for the purpose 
the records transcribed thereto. A book such as is com- 
monly used by secretaries of railroads, such as I wanted, could not 
be found in city of Helena. 
ion. How know this? - 

Ans. Because [ had often looked through the book stores and was 
familiar with the styles of their stock. 

- Qu-s. In what respect do the record books of a R. R. differ from 
the record books of other corporations? 

Ans. I don’t think they differ. The record books were given to 
Mr. Johnson in 1881. The new buoks nor the old ones have been 
returned tome. They are still in Mr. Johnson’s ion. Iam 
the secretary of the Co. I have never held any certificates of stock 

, in the Co. I have no recollection of signing any stock issued 
1042 toJ.J. Hornor, but think I have. During Horner's ab- 
sence in the summer of: 1881, the board of directors met and 
authorized the issuance of about $1,500,000 of stock, which, I sup- 
was issued, but there was no occasion for it and it may not 

ve been issued. This stock was to have heen issued to the indi- 
ng it. I have never had a “ stock book ” in my posses- 


tral B. 
rk. Mid. R. R. about the 
& Co 


R. Co. 
the Ark. Central R. R. as trustee. As I have before stated, 
the master so at the sale. . 


* + Question. Did you enter into an agreement about July 26, '77, 
such as is set out on page 44 of the original bill in this cause? 


I made no such agreement. 


ee 


THE ARKAMGAS CENTRAL RAILWAY COMPANY BEAD. 


ina the 

Ans. I do. 

Ques. Do you deny positively wer ae ou entered = 
about July 36, 77, th itn, or Alived eg tyes = 
stantially as set forth on page 44, paragraph 174, of the 
in this cause? 

Ans. I do. 
1043 Ques. Is there another 8S. H. Hornor than yourself, or was 

a a at that time than yourself’ 

ns. No. 


Question. If any such agreement — are we to understand 4 


that it is a forgery? 
Answer. It most certain] 


* Mr. Cook claimed to wes ol Alfred Sully. No one ever came 4 
to me and offered to refund the money I advanced on the purchase. - 3 


Mr. Sully made no such offer, nor Mr. Baily. 


me : -~ ld i i ve oid ried t $40,000. q 
in would not receive it, and my bid was to 58 
The sale was about 10 o'clock, and when my first bid was = ot 
we | 


fused by the master Col. Johnson and I went off and 
see if we could raise to bid the $40,000, and 
could, and second bid and closing of sale occurred about noon. 


And further deponent sayeth not. 
- 8. H. HORNOR. 


Subscribed and sworn to before me. . 
ELCAN WEST, N. P. 


1044 There not being sufficient time to continue the taking 


place and the same hours. 
Wepnzspay Mornmea, Cet. 18, 1882. 


resumed. 


R. W. Nicsotzs, a witness known to me to be of lawful age, 
to me at the time and place aforesaid produced and being | 
first duly sworn to fy the truth, the ebele death, ons 
but the truth in regard to the matters in the controversy po 
aforesaid, did then and there on his oath aforesaid depose 
to wit: 


_ Tam the master in chancery of the district court of the United eS 
States for the eastern district of Arkansas, at Helena,and have been = 


since March, °77. As such master I sold the Ark. Central R. 

under the decree of foreclosure pf said cou court. Said road 

twice under said decree, once on June 18th and once 

1877. 8S. H. Hornor, as trustee, p bona Se the road 

July 26th. I made the deed to him. The deed will 
72—69 


ff ee ance ot papa Cook being preat aboot the 


ot 3 
these deposition- the further taking thereof is adjourned till . 
to-morrow morning, Oct. 18, 1882, to be then resumed at the same “a 


Pursuant to adjournment, the further taking of depositions is now 4 
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&70—i. THE CREDIT COMPANY (LIMITED) Ys. 


bought it. I see from the deed it was made to him individually. 

He bought it individually. I have forgotten whvu else bid at 
1045 the last sale; don’t remember whether anybody else but 8. 

H. Hornor bid or not.’ It was first bid off at less than $40,000, 
but I a the sale till half past two o'clock to hear from Judge 
Caldwell. I came down-town:and telegraphed Judge Caldwell to 
know what to do, telling him .facte—the amount of the bid being 
lees than the amount requiref under the decree to be paid at that 
time. He answered my telegram about two o'clock, the original of 
which I herewith file and make a part of this deposition, marked 
Exhibit No. “2.” Icameup and notified Tappan & Hornor &S. H. 
Hornor, and we all went back to the court-house er, and I re- 
offered the property for sale, when it was bid off by Mr. S. H. Hornor 
at $40,000.00. I telegraphed the judge of the sale, and asked him 
at what time he wanted me to make my report. I received an an- . 
swer the next day, which I file and make a part hereof, marked 
Exhibit “ No. 3.” 

On the 2ist of July I received a ony from Mr. Alfred Sully 
asking me to adjourn the sale till Saturday, which telegram I here- 
with file, marked Exhibit “ No. 4,” and make a part hereof. I did 
not adjourn the sale in obedience to that telegram, because I didn’t 

think I had any authority to dqso. Prior to the sale there 
1046 had been filed with me as master certain first-mortgage bonds 
issued by the Arkansas Central R. R. Co. to the amount of 
$461,000.00. I havea list of the Nos, dates, and amounts of said 
a copy of which is herewith filed, marked Exhibit No.5 ~ 
made a part hereof. The order of the court required me to 
gister the bonds, and this list is a transcript of the record kept by 
The of the court also required me to give notice by 
blication to the bondholders to file their bonds with me for regis- 
gave the notice as required. Wm. Baily came here 


1 


pa 
tra I 
the day of 


. 


7 


We se emote“ o by boat; then b rail to Little Rock. A. 
H. Johnson and Wm. Baily went on the same train to Little Rock; 
don’t think either of them went from Helena on the boat with us. 


ted, as also was 
the bondholders. 


for the bondholders 
ntil the 9th of A 


. 


several years. He was engaged in trying to build the Iron Mount- 
ain & Helena R. R. anal) er a Ye pecunierially was nat 
very good. No one around here believed he had anythi At the 
sale in June I made a report that he was insolvent & no prop- 
erty out of which the money could be made. | 

ion. Did the public here at Helena have any confidence in 
the representations made by Col. Baily as to the contracts entered 
into by him for the building of railroads? 


(Objected to by plaintiff’s att’ys as incompetent, irrelevant, and 


immaterial.) 


Ans. They did not. Noone here believed he would ever build 
anything. | 
X: 
1048 I drafted the report of the sale which was made to the court 
unaided by any one. I returned the bonds that were filed 
with me at the request of Jno. Welsh, Jr., upon the order of court. Mr. 
Welsh was.the party who filed them in my office prior to the sale. 
I did not ask advice of the court as to whether I should comply with 
request contained in Mr. Sully’s telegram, because I did not know 
him in the transaction. My recollection is that Mr. Cook did not 
join in Mr. Sully’s request for “om arene The question as to 
whether I should adjourn the sale, as requested in the telegram, was 
discussed at the sale with those t, whom were 
& Hornor, or one of them, aud Mr. Johnson ; also Mr. Cook ; my 
recollection is that Mr. Cook did not dissent from oe to 
hold the sale. I treated Mr. Cook as I would any 
who claimed that he represented bondholders. I know that Gené 


as 

show. After I had 

written the deed and it had adge Caldwell 

1049 & he had returned it there was some discussion with Mr. 8. 

H. Hornor as to whether the deed should read to him as 

trustee or to him individually, as the firm of John H. Hornor & Son, 
of which his father was a member, had 


I acted according to my own j tin to adjourning 
cule, besnuan ah the G@usente in ily had bid off the road 
bondholders, and Sully had written me that he represented 
bondholders, and neither of them complied with the terms of the 

, and I did not think either of them responsible, and besides 
did not think I had the authority. 


And further deponent saith not. 
Subecribed & sworn to before me— 


R. W. NICHOLLS. 
ELCAN WEST, WW. P. 
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f > 1050 Exurerr No. “2” to R. W. Nicholls’ Testimony. ; 


Rec'd at Helena, Ark., 1.85 p. m. 
Litrte Rock, Arxansas, 26 July, 1877. 


‘on CREDIT COMPANY (LIMITED) Vs. 


To R. W. Nicholls: 


It may be doubtful whether under decree as it now stands a sale 
for less than fifty thousand dollars can be + cee The purchaser 
and ies in interest had better not take that risk; had better 
raise bid to thatsum. The failure to do so might occasion further 


delay and expense. 
H. C. CALDWELL. 
52. Collect. 


Exuisit No. 4 to R. W. Nicholls’ Testimony. 


Received at Helena 11.15 a. —. 


Litrte Rock, Arxansas, 27 July, 1877. 
To R. W. Nicholls: 
‘Will act on ae ae “ n ~ Hornor and Cook may 
agree u can't agree I will set day. 
site | . i. C. CALDWELL. 
24. Coll. G. 


1060} Exuzsit No. 4 to R. W. Nicholls’ Testimony. 
Rec'd at Helena, Ark., 11.45 a. —. 


New York, 26 July, 1877. 


Call 8. C. Cook. | 
To R.W. Nicholls, master: | 
Bondholders unanimously demand sale; adjourned to-day until 
Saturday to allow party who started Sunday time to arrive and pur- 
chase railroad. Strikers have blockaded him. This is reasonable 


request. 
ALFRED SULLY. 
28. Paid. 865. 
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Exuusir No. 5 — R. W. Nicholls’ 


1051 


of 


Co. Filed by John Welsh, Jr., 


, 1871. 
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List of Bonds of Ak. Central Railway Co., é&c—Continued. 
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List of Bonds of Ak. Central Railway Co., &c—Continued. 
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[Endorsed :] Exhibit No. 5 to R. W. Nicholls’ deposition. Elcan 
West, N. P. : 


1053 a B. JoHNson, os witness en er o> of lawfal 

ing to me at time and p i a 

and being 4 first duly sworn to testify the truth, whole 

truth, and nothing but the truth in regard to the matters in 

1054 the controversy in the suit aforesaid, did then and there oa 
his oath aforesaid depose as follows, to wit: 


I am a brother of A. H. Johnson. I am a R. R. man, locomotive 
engineer, & machinist. I am connected with Arkansas Midland RB. R. 
in the capacity of superintendent. I was connected with the Arkan- 
sas Central R. R. from September, 1875, and continued until fore- 
closuresale, and have continued right a with the same 
ever since. I came here directly from the [amy ty 
R. R. Previous to that I was on the Union Paci R. A 
many of the croes-ties were rotten—I presume two-thirds of 
The culverts and water-gaps mostly needed new timbers. The cars 
were in bad condition ; there were a great many flat wheels; also 
the timbers in the cars were decayed & needed renewi The leco- 
motives were in bad condition and needed a great of work to 

ceeectyeh 5 enammngsee ee © The road-bed was too low on a 
Congas of tho Gun, needed raising. The receiver purchased 
during the foreclosure proceedings a large number of ties—I should 
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he, idee? 


JOSEPH MONROE. 


ELCAN WEST, N. P. 


There not 1 sufficient time to continue, the further taking of 
~ en adjourned til] to-morrow morning, October 19, 
to be resumed at the same time and place. 

ELCAN WEST, N. P. 


3  ‘Pyvurspay Monmune, Oct. 19, 1882. 
the farther taking of depositions is now 
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to Momell the day before, Tuesday. 
And farther deponant saithe not. 


Sworn and subecribed before me— 


1088 “ Exursit No. 6” to John J. Hornor’s Deposition. 


~~ 


William George Andereon to Geo. K. Jenkins. 
This deed between Wm. 


~-o—> ea . n 


1] 


‘and assigns, forever, with covenant of “ gen 
a Ta tetimony whereof witness our signatures this 14th rey of De- 


r4 - 1875. | 
Ss WM. GEORGE ANDERSON. [seat.] 


», 


a ee 


e 


that on“this day came before the undersigned, 
ky, a commissioner of deeds for the State of Arkansas, 
Skeets it sess hase snr 

i within a 4 
, | , and duly acting, personally @ 
oe ae ye As oe known as the grantor in foreguing | 
i hcesciome cr that had executed the same for the uses 
| fo to be csetified to the State of Arkansas, where the 
© to'be recorded. 4 
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1071 Exuusir No. 7 to Jno. J. Hornor’s Deposition. 
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Pulaski, to the city of Little Rock, in the county of Pulaski, 
1087 all in the State of Arkansas, as the same was, by said Arkan- 
_ gas Central Railway Company, surveyed or located, the said 
line so located being exclusive of side tracks one hundred miles in 
length, more or less, including all and singular the railway, right of 
way, roadway, side tracks, and lands procured or acquired or in 
any manner belonging to said Arkansas Central Railway Company 
for road-bed, depot grounds, shops, &c., within the termini aforesaid ; 
also the branch railroad of said Arkansas Central Railway Com- 
ny to be construeted from a point on the main line of said Ar- 
Central railway, at or near Aberdeen, to the city of Pine 
Bluff, in the county of Jefferson, as the same was surveyed and 
located by the said Arkansas Central Railway Company, the said 
branch line so located being fifty miles in length, more or less, in- 
clading all and singular the railway, right of way, roadway, side 
tracks, and lands procured and acquired for said branch road, 
depot grounds, sh &c., within termini aforesaid; also all 
other lands acquired by said Arkansas Central Railway Company 
for the purpose of said main line and branch line of said 

1088 railroad within the termini aforesaid, either by ordina 
rchase or by donation or grant or otherwise; also all lands 
which had been subscribed and paid for in capital stock of said 
Arkansas Central Railway Company ; also all other property of said 
Arkansas Central railway or branch railroad which belonged to 
or was acquired for use in constructing or equipping or operating the 
same or in anywise belonging or appertaining thereto or used or ac- 
quired to be used in the business thereof, of every kind and description, 
real, personal, and mixed, acquired and held by said ArkansasCentral 
Railway Company on the 26th day of July, A. D. 1877, including all 
ights of way, tracks, ties, rails, side tracks, switches, turn-tables, 
1089 culverts, bridges, stations, freight, engine, and car houses, ma- 
chine shops, water stations, tanks, engines, tenders, cars, ma- 
chinery, tools, furniture, &c., and all other rights, buildings, structures, 
superstructures, and then belonging to said Arkansas Central Rail- 
way Company or which was then gga to its suid railway; 
also all chartered rights, privileges, and franchises then pos- 
sessed or acquired by said Arkansas Central Railway Company, in- 
cluding the franchise to be a corporation, together with all and 
singular the eas-ments, hereditaments, and appurtenances thereto 
ging or in anywise appertaining, which said property was 
con to said party of the first part by R. W. Nicholls, as master 


: dn aimee ey dated the Jlth day of August, A. D. 1877, 


which deed was duly acknowledged in open court in the United 
States district court for the eastern district of Arkansas at the Octo- 


, _ ber term of said court for A. D. 1877, and duly approved by said 


said term, and which said deed is hereby made a part of 
said Sidn 


the county and State aforesaid, do 


FF 2 sy 7 
a Oo ac 


the same by, th Aaah yar dP or it, omer ae other 
sore or age - jw veand tm the abo greece ry ; 
er with a ights, pri leges, a inances, ises, 
easements, unto the pe ye mem idiand Railroad Company and 
unto its successors and assigns in fee simple forever. 
In testimony whereof the said Sidny H. Hornor has hereunto set 


his hand and seal the day and year first above written. 
S. H..HORNOR. [seat.] 


Srate or Arxawnsas, County of Phillips: 


Personally came and appeared before me, R. W. Nicholls, an act- 
wr be duly commissioned notary public within and for the county 
of Phillips aforesaid, Sidney H. Hornor, the grantor in the foregoi 
deed, to me personally well known, and acknow that he hed 
executed the above and foregoing deed to the Arkansas Midland 
Railroad Company for the uses, purposes, aud considerations therein 

set forth, and desired the same so certified. 
1081 In testimony whereof I have hereunto affixed my name 
and notarial seal, at Helena, Ark., this 3rd day of January, 
A. D. 1880. 3 
(szax.] 


R. W. NICHOLLS, 
Srats or ARKaxsas, County of Phillips: 


Notary Public. 
I, J. P. Clopton, circuit clerk and ex officio recorder within and for 
forego d perfect f bps val deed page ho 
ing is a true an copy of the origina or instra- 
ment of writing filed fur record co office, at 10.30 a. m. o'clock, 
on the 11th day of March, A. D. 1880, and duly recorded this 15th 


' day of March, A. D. 1880. 
J. P. CLOPTON, 
| Clerk and ex Officio Recorder, 
’ By ELCAN WEST, D. C 


1092 Srars or BKANSAS, County of Phillips : 


I, J. P. Clopton, circuit clerk and ex officio recorder within and for 
the county and State aforesaid, do hereby certify that the annexed 
and foregoing six pages contain a true and complete tra of 
the deed of conveyance or instrument of wy % therein setforth, — 
as the same appears of record on pages 442 & ’48, Deed Record, vol- 
ume 1, Phillips county, Arkansas. 

Witness my hand and official seal this 5th day of poly 1880. 


J. P. CLOPTON, Clerk, 
By ELCAN WEST, D.C. 
1093 Int. ist. State name, occupation, and residence. 
Ans. William Bleck of lawful “ railroad contractor, 


farmer, and merchant; reside at Brinkley, Ark. 
Int. 2. _ long have you been running a narrow-gauge road in 


_ Fates ‘4 Pr 
oie 4 
Bn” ‘ 
md ? + 
“>, * . 
os a 
> 
£3 


then could have been in 


6o2 7uR CREDIT COMPANY (LIMITED) Vs. 
Ans. Five or six years—the Cotton Plant RB. R., now called the 


_ Batisville & Brinkley. 


Int. 3. State if in 1877 you were ‘acquainted with the value of 
narrow railroads in Arkansas. st 
Ans. Yes; I was. 


| 1 ee eae eran an: er ap had in 1877 for the purchase 
of the Arkansas Central railroad. 
request of Mr. Sully I went to New York and con- 


ferred with him about raising the bid for the Arkansas Central rail- 
road, which had been sold by the court for $40,000.00 dollars; and 
the substance of that interview was that Sully and his friends, the 
Union Trust Company, and some of the bondholders that if 
I would go into it they would make the bid $80,000.00 dollars, I 
to $10,000.00 dollars. i time, 
because I thought it too grea it i 


y 
1094 earnings, I feared, would be deficient. Railroad propert 
| was very much depressed at that time. Railroad y 
in Arkansas has increased in value since then 2 or three bun- 
dred per cent. Memphis & L. Rock R. R. bonds, which have 
since sold for 1.25, could then be bought — 28 cts. Iron Mount- 


ain bonds have changed proportionately. So far as I know, no one 
duced to buy the Arkansas Central R. R. 


for more than $40,000.00, and I was familiar with the value of the 


pawn Bth. State if the track of the road could have been taken up 


and used eleewhere. 
Ans. The iron was in bad condition, and the road and material 


would be of little value to move; and the people would not allow 
it to be taken up. ; 
WILLIAM BLACK. 


1006 The following opinion of the court is on file in the case: 
The Arkansas Central Railroad Company was formed for 

of constructing a railroad from Helena to Little Rock, 
The chief ultimate promotors of this 
and J. E. Gregg. Dorsey was 

pany and ite financial agent and manager, 
conducted all the affairs of the corpo- 


is commonly called an exhaustive contract was entered into 
company and J. E. Gregg & Co. for the construction of 
the terms of which Gregg & Co. were to build the road 
stock subscriptions and other assets and a majority of the 


railroad company and all its officers except 
president seem never to have had more than a mere nominal 


& 


& 


Mi 
commencement of proceedings foreclose. Thi 
neither resources nor credit, and the earnings 
1097 were barely sufficient to keep it running without 

needed repairs and improvements. The construction of the 
48 miles of road seems to have absorbed the ds of the $720,000 


bonds and cou 


te to some $2,000,000 
vent. No interest was paid ge 
twentieth day of September, 1876, the trustee filed a bill in the 
United States district court at Helena, then in the western district, 
to foreclose the The bill alleged that the holders of one- 
third in amount of had requested the trustee to foreclose. 
A receiver was appointed, upon 
authorized the issue of receiver's certificates to the amount of 


ee 604 - . $B CREDrr Company (LiutrzD) vs. 


- ¥aising fands to make repairs and im its. Wal- 

- lace v. Loomis, 97 U. 8., 146, 162; 8. C.,2 Wools, 506, under title 
3 ge taney cone od sito tains ‘ 
} titisa to be sparingly exercised. is lia grea 
abuse, and, while it is usually resorted to under the pretext that it 
will enbance the security of the bondholders, it not unfrequently 
results in taking from the security rr already have and ap- 
soe pay debts contracted by the court. The histo 
of Wallace v. Loomis, supra, furnishes an instructive lesson on this 
we | 


is court bas uniformly refused to arm ite receivers with such 
a dangerous power. When the road cunnot be kept running with- | 
out its exercise, except to a very limited extent, the safe and sound 


is to di the receiver or running the road and 
— | ischarge stop ri 


foreclosure. 
In the case of Paine. v. Little Rock & Ft. 8. R. Co., April 
1089 term, 1874, application was made to this court to authorize a 
receiver to issue certificates, which were to be a first lien, to 
build 60 miles of road, in order to earn a large and valuable land 
grant which would lapse in a short time unless the road was com- > 
pleted. A majority in value of the first-m bondholders con- 
curred in the application, and the orders of the court in the case of 
Stanton v. Alabama & C. R. Co., 2 Woods, 506 (the case was not then 
reported), and the case of Kennedy v. St. Paul & Pac. R. Co., 2 Dill., 
448, were pressed upon the attention of the court, but the order was > 
refused upon the nd that it was no part of the duty of a court of ! 
chancery to build railroads, and that the assent of all the parties in- | 
terested in the property could not make it such, and there is no dif- | 
ference, so far as relates to this question, between building a rail- 
road aud making extensive and general irs and betterments, 
the cost of which sometimes a imates cost of origiual con- 
struction. In the case to, of the Fort Smith railroad, the 


e— ieee 


oceedings to foreclose were and a decree rendered to meet * aclu 
the exigencies of the case, which the supreme court approved and 
said “ was a much more desirable plan” than to issue receiver's cer- 


tifieates. Shaw v. Railroad Co., 100 U. S., 612. 

Before the order authorizing the receiver to incur debts for 
1100 irsand other pu was rescinded he had incurred 
to the amount of some $22,000, chiefly for ties and a 
machine pone The ties were indispensable if trains were to be kept 
‘- Yunping, and the machine shop was a necessary and valuable prop- +> 

~ - erty to the road, and its use a necessity, though that could probably 3 
have been had without purchasing the property. A final decree of : 

foreclosure was rendered on the seventeenth day of March, 1877. 

By the terms of the decree the purchaser was required to pay $40,000 
in cash. This sam was required to pay the receiver's certificates a» 
and other costs and expenses of foreclosure. Any amount bid in | 
excess of the $40,000 could be paid in firet-mo bonds. Un- 
= usual pains were taken to convey to the bondholders actual notice 
f. of the toveclosure proceedings, and holders of $661,000, out of a total 
& of $720,000, of the first-mortgage bonds had actual notice of the 


THE AREANSAS CEETRAL RAILWAY COMPANY ET At. 
ings and the timeand placeof sale. The 


‘ foreclosare present 
Dlsintifis hed pened penne Seng a See 
m before the bill for that purpose was filed by trustee, 

and the sale under the decree it filed and in the 
master’s office bonds to the amount of $461,000, being 
on which this suit is bottomed. ms 

The road was sold at the master’s sale for $40,000 to 8. 
as trustee for A. H. Johnson, the then president 

1101 railroad company and superintendent of the road under 

receiver. a 


to the court to set aside the sale and permit him to ra 
purchase-money. This was refused and the sale confirmed. John- 
son then offered to turn the road over to the plaintiff or any holders 
of the first- bonds who would pay him the amount of his 
bid within a of some 50 days. This offer was communicated 
to the plaintiff, by its agent, Sully, and declined. 

It is clear, from the evidence, that the defendants Johnson and 
Horner and the citizens of Helena wished to have the bondhold- 
ees the road. They were extremely anxious that the 
road should be completed, and believed that its purchase by | 
the bondholders wou'd insure that result, and that nothing else 
would. After the plaintiff and other bondholders declined to 

take Johnson’s purchase off bis hands he proceeded, as fast 
1102 as he could raise means for that purpose, to put the nec- 

essary repairs and improvements upon the road, which em- 
braced 50,000 new ties, 5 miles of new iron, the rebuilding of 
nearly all the bridges and culverts, raising the road-bed in man 
places, and extensive repairs of the rolling stock. He 
sold a half interest in the y to his codefendant, John J. 


. 


Horner. Not long after the pu railroad securities and 
in the South appreciated very much, and, al the road in goon 


tion was but a fragment, its value was enhanced by the 
unprecedented increase in the value of all railroad 
value was further enhanced by the construction of a trunk line—not 
projected when Johnson puschessd-tbene Missouri to Texas, wh 
connects with its western terminus at Clarendon, and by the exten- 
sive repairs and improvements put upon the road, which, altogether, — 
made it worth from $100,000 to 000 at the time this suit was 
commenced, supposing it to be free from incumbrances prior in 
time to the mo under which defendants claim. ; 
The bill, which was filed five ere after the sale, seeks to charge 
Johuson, as a trustee for the bondholders, on of fraad 
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1103 plaintiff conceding on the argument that the road sold for all 
- 1¢ was worth in its then condition and in view of the queetion 
of the lien for the State aid bonds. 
The rule is well settled that in the absence of fraud the beneficia- 
ries in railway mortgages are bound by what is done by their 
trustee. 


“In such cases the trustee is in court for and on behalf of the 
beneficiaries, and they, though not parties, are bound by the judg- 
ment, unless it is im hed for fraud or collusion between him and 
the adverse party. The principle which underlies this rule has al- 
ways been applied in proceedings relating to railway morigance, 
where a trustee holds the security for the benefit of the bondholders.” 
Kerrison v. Stewart, 93 U. 8., 155, 160. “The trustee of a railroad 
m represents the bondholders in all legal proceedings car- 
ried on by him affecting his trust, to which they are not actual par- 
ties, and whatever binds him, if he acts in good faith, binds them. 
If a bondholder not a party to the suit can under any circuinstances 
bring a bill of review he can only have such relief as the trustee 
would be entitled to in the same form of proceeding.” Shaw v. Rail- 
road Co.,100 U. S., 605,611. Although the bill charges fraud in 
general terms upon the trustee in connection with the foreclosure 

suit, there is not a syllable of evidence to support the cha 
1104 One point much relied on at the hearing to support the 
bill was that the bill to foreclose was filed by the trustee with- 
out the written request of the holders of one-third in amount of 
the bonds then outstanding, as required by the twelfth article of the 
and that the decree requiring the payment of the prin- 
cipal sum of the mortgage debt was. therefore erroneous. The late 
cases of the Chicago, D. & V. R. Co. v. Fosdick, 1 Sup. Ct. Rep., 10, 
United States Supreme Court, are cited in support of this conten- 
tion. The ruling in those cases does not aid the plaintiff’s case for 
several reasons: 

_(1.) The mort in the case at bar contains an important pro- 
vision on the subject which was not contained in the mortgage under 
consideration in the cases cited, and which would seem to authorize 
all that was done by the trustee and the decree of the court for the 
whole debt. , 

(2.) It was undoubtedly competent for the trustee to file a bill to 

for the interest actually due, and that largely exceeded in 
amount the value of the road. 

(3.) The railroad company does not complain of the decree and 
the plaintiff is porn to do so by reason of having filed and 

proved in the master’s office more than one-third in amount 

1105 of all the bonds issued with full knowledge of all the facts. 
This was a ratification of the action of the trustee. 

(4) If it be conceded that the requisition of the holders of one- 

in amount of the bonds was indispensable to authorize a de- 

cree for the full sum of the mortgage debt, that fact would not affect 

the jurisdiction of the court or the validity of its decree when col- 

laterally attacked. The jurisdiction of the court to pronounce a de- 

cree in the case is not contested, and if it rendered a decree for more 


2 


THE ARKANSAS CENTRAL RAILWAY COMPANY ET AL. 597 


than was due it was error merely, which might have been corrected 
on appeal by the proper party in apt time ; but if it be conceded that 
it was an error it was one of which the trustee could not complain, 
and there being no fraud on the part of the trustee, the bondholders 
are as much bound as the trustee, and cannot avoid the decree in 
any form of proceedings. Shaw v. Railroad Co., 
if is needless to discuss in detail the charges of fraud contained 
in the bill. The plaintiff has lost all right to be heard by its own 
gross laches. In excuse for the long delay the bill allegesthe plain- 
tiff was ignorant of the facts until recently. This allegation is not 
true. The plaintiffs agent had notice of all the facts, and 
1106 testifies he communicated them to the plaintiff immediate] 
fter the sale; but the bill does not state aa case that will 
seral allegation of ignorance at one time 


and knowl is of no effect. If the plaintiff made an 

particular disrovery it should be stated when it was made, what it 
was, how it made, and why it was not made sooner. * * * 
There must be ble diligence and the means of knowledge are 


the same then, in effect, as — iteelf.” Wood v. ter, 
101 U.8., 135, 140; Harwood v. Railroad Co., 17 Wall., 78; 
v. Badger, 2 Wall., 87. 

In Harwood v. Railroad — there was a delay of five years, 
and in Twin-lick Oil Co. v. Ma , 91 U. 8., 587, there was a de- 
lay of four years, and the court denied relief in both cases on the 

und of laches. In the case last cited the defendant, at the time 
1e purchased the corporate roperty, was a stockholder and director 
in the company, and the bill, which sought to charge him as a trus- 
tee, was filed by the company and not, as in thecase at bar, by a bond- 
holder. All parties in this case were authorized to bid at thesale, and 
the fact that Johnson was president of the railroad company 
1107 and the plaintiff a holder of bonds of the company did not 
in itself raise a trust relation between them which would en- 
title the latter to charge the former as a trustee and at its election 
treat his | poe pe as h made in trust for its benefit. It could 
only avail itself of Johnson’s purchase by virtue of some agreement 
or fraudulent act on his part. ee does not rely upon any 
ment, and if the conduct of Johnson was such as to entitle the 
intiff to avoid his purchase or avail itself of his bid it ought to 
nave exercised the right within a reasonable period. It could not 
delay the assertion of this right to enable it to decide, in the light 
of subsequent events, whether it would or not be profited b 
its assertion. Haywoud v. National B’k, 6 Otto, 611; Kerr on Frau 
& Mistakee, 302, 

In Twin-lick Co. v. Marbury, supra, Mr. Justice Miller saye: “ No 
delay for the purpose of enabling the defrauded party to speculate 
upon the chances which the future may give him of deciding profit-- 
ably to himself whether he will abide by his bargain or rescind it 
is allowed in a court of equity.” That is precisely what the plain- 
tiff asks the court to permit it to doin this case. It declined to 
take the property at the price bid by Johnson, because, as matters 
then appeared, ‘that seemed to be all or more than the prop- 
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Sather the carcings of the seed would equal penees. 
w earnings would equal its running ex 

In view of these facts and the further fact that it was claimed then 
that the lien for the $1,350,000 State aid 

was paramount to the lien of the mortgage under which 
was sold (which is still an open question, so far as relates to this 
road), it is not surprising that it was difficult to find a bidder for 
the property at the minimum price fixed in the decree or that the 
plaintiff declined to take it at that price. Years afterwards, and 
when the property had greatly increased in value from causes not 
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State aid bonds was out of the way, it files this bill and asks that it 
be permitted to. do now what it declined to do then—take the prop- 

* erty at Johnson’s bid, and that he be decreed to be a trustee 
1309 and required to account. ; 

A more inequitable demand, considering the facts of the case, 
was probably never addressed to a court of equity. If it was settled 
that there was no lien on the road to secure the State aid bonds the 
case would not be any more favorable for the plaintiff. Having 
declined to take the risk of purchasing the property when it was 
doubtful whether the investment would entail a loss or yield a profit, 
it should not be permitted, at this late day and in the light of sub- 

uent events, to reconsider that resolution. The profits, if in the 
end there are any, justly belong to the purchaser, who took the risk 
and whose labor and capital had added largely to the value of the 
property. As was said by the court in Wood v. Carpenter, ; 
it is impossible “to avoid the conviction that the plaintiff’s conduct 
marks the difference between forethought in one condition of things 
and afterthought in another.” 

Laches need not be pleaded. If the obligation is apparent in the 
bill iteelf it may be taken by demurrer. Maxwell v. Kennedy, 8 
How., 222; Lansdale v. Sinith, 16 Cent, Law. J., 28; S. C. 1 Sup’t Ct. 

350. And if the cause as it appears on the hearing is liable to 

the objection the court will refuse relief without inquiring 

1110 whether there is a demurrer, plea, or answer setting it up. 
: aa v. Portland R. Co., 94 U.S. 811; Badger v. Badger, 

The plaintiff and all other purchasers of the first-mortgage bonds 
have undoubtedly lost the money invested in them, but they did 
not lose it by the foreclosure proceedings. It was lost from the in- 
stant it was invested iu the bonds secured by a mortgage on a’ road 
which bad an existenceonlyinname. If they haveany just ground 
of complaint it would seem to be against those whose tations 
ind them to purchase the bonds, and who ly used the 


proceeds for purposes other than building the 
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- Let a decree be entered dismissing the bill for want of equity, at 
plaintiff's costs. ) 
1311 Uxrrep Srarzs or AMERICA, 

Eadiern District of Arkansas : 


Be it remembered that ata circuit court of the United States of 
America in and for the eastern district of Arkansas, and 
holden on Monday, the 27th day of October, anno Domini one thou- 


Caldwell, district judge, 
ing proceedings were to wit, on January 27th, 1885: 


Crepir Company (Limited) ) 


i v. 
Arkansas CenrraL Raitway Co., Arkansas MIDLAND 
Railroad Co., Union Trust Co.,S. H. Horner, J. Horner, 484. 
John S. Horner, James C. Tappan, A. H. Johnson, 8. I. | 
Clark, James B. Johuson, 8. W. Dorsey, W. H. Rogers, S. 8. 
Sharp, G. D. Jacques, W. E. Moore, N. Straub, J. C. Palmer, 
John E. Gregg, L. C. Gregg, and John M. Peck. ; 


Comes N. and J. Erb and pray the court to enter an order grant- 
ing to the plaintiff an appeal in this cause to the Supreme Court of 
the United States, which motion is denied, such appeal having here- 
tofore been granted. It is ordered by the court that this entry bear 
date as of January 22, 1885. 

And on the same day the following order was entered in this 


cause : 

Comes N. & J. Erb, attorneys for said plaintiff, and file here in 
court a prayer for appeal to the Supreme Court of the United States . 
and the allowance of said appeal by Mr. Justice Miller, on the 22nd 
day of January, 1885; also a citation signed by Mr. Justice Miller, 
and bond for costs approved by said justice. 

Which prayer for appeal to the Supreme Court of the United - 
States and the allowance of said appeal by said justice is as follows: 


Circuit Court of the United States for the Eastern District of Arkan- 
sas. In Equity. 


Crepit Compaxy (Limited) 
ve. 

Arxansas CentraL Rattway Co., ARKANnsas Miptanp Ralt- 
road Co., Union Trust Co., 8. H. Horner, J. Horner, John 8. Hor- 
ner, James C. Tappan, A. H. Johnson, S. J. Clark, James B. 
Johnson, 8. W. Dorsey, W. H. Rogers, S. S. Sharp, G. D. Jacques, . 
W. E. Moore, N. Straub, J.C. Palmer, John E. Gregg, L. C. Gregg, 
and John M. Peck. 


Whercas a certain decree was made by the circuit court in the 
above-entitled cause, on the 23nd day of January, 1888, dismissing 
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the complainant's bill, now comes the said complainant, by J. Erb, 
its solicitor and counsel, and prays an appeal to the Supreme Court 
of the United States. aioe 


Solicitor for Complainant. 


The appeal of the complainant in the above-entitled cause is al- 
lowed this 22nd day of January, 1885. 
| : SAM. F. MILLER, 


| Justice Sup. Court. 
1112 Which citation is as follows, to wit: , 


The United States of America to The Arkansas Central Railway 
Company, The Arkansas Midland Railroad Com ny, The Union 
Trust Company, S. H. Horner, J. Horner, John orner, James 
C. Tappan, A. H. Johnson, 8..J. Clark, James B. Johnson, 8. W. 
Dorsey, W. H. Rogers, S. 8. Sharp, G. D. Jacques, W. E. Moore, N. 
Straub, J. C. Palmer, John E. Gregg, L. C. Gregg, and John M. 
Peck, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on the 
second Monday of October next, pursuant to an appeal filed in the 
clerk’s office of the circuit court of the United States for the eastern 
district of Arkansas, wherein The Credit Company (Limited) is ap- 
pellant and you are appellees, to show cause, if any there be, why 
the decree rendered against the said appellant, as in the said appeal 
mentioned, should not be corrected and why speedy justice should 
not be done to the parties in that behalf. 

Witness the Honorable Samuel F. Miller, associate justice of the 
Supreme Court of the United States, this. twenty-second day of Jan- 
uary, in the year of our Lord one thousand eight hundred and 


-fi 
— | SAM. F. MILLER, 
Justice Sup. Court. 


1118 [Endorsed:] We hereby acknowledge service of the within 
citation and i a copy thereof on behalf of the de- 


recei 
fendants this 27th dav of Janaty, 1885, U. M. & G. B. Rose, for 
appellees. Filed Jan. 27, 1885. ph L. Goodrich, clerk. 


On this — day of ——., in the year of our Lord one thousand eight 
hundred and eighty—, personally appeared before me, the subscriber, 
—— ——,snd makes oath that he delivered a true copy of the 
within citation to —— ——. 

Sworn to and subscribed the — ——, A. D. 188-. ; 
1114 Which bond for costs is as follows, to wit: 


Know all men by these presents that we, The Credit Com- 
pany (Limited) and R. T. Merrick and M. F. Morris, as sureties, are 


ee 
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held and firmly bound unto The Arkansas Central Railway Com: 
pany, The Arkansas Midland Railroad Company, The Union Trust 
pany, 8. H. Horner, J. Horner, John 8S. Horner, Jaines C. Ta 
pen, A. H. Johnson, 8. J. Clark, James B. Johnson, 8. W. Dorsey, W. 
. Rogers, 8. 8. Sharp, G. D. Jacques, W. E. Moore, N. Straub, J. C. 
Palmer, John E. Gregg, L. C. Gregg, and John M. Peck in the full 
end just sum of one thousand dollars, to be paid to the said Arkansas 
Central Railway Company, Arkansas Midland Railroad Company, 
Union Trust pany, S. H. Horner, and others, as hereinbefore 
named, their and each of their certain attorneys, executors, admin- 
istrators, or assigns; to which payment, well and truly to be made, 
we bind ourselves, our heirs, executors, and administrators, jointly 
and severally, by these presents. 
Sealed with our seals and dated this twenty-second day of January, 
. the vear of our Lord one thousand eight hundred and eighty- 
ve. : | 
Whereas lately, at a term of the circuit court of the United States 
for the eastern district of Arkansas, in a suit depending in said 
court between The Credit Company (Limited), as complainant, and 
The Arkansas Central Railway Company and others abuve named, 
as defendants, a decree was sundeved against the said complainant, 
The Credit Company (Limited), and the said complainant, The 
Credit one imited), having obtained an appeal and filed a 
copy thereof in the clerk’s office of the said court to reverse the said 
decree rendered in the aforesaid suit, and a citation, directed to the 
said The Arkansas Central Railway Company and others above 
named, citing and admonishing them to be and a at a Supreme 
Court of the United States to be holden at Washington the second s 
Monday of Octuber next: a 
Now, the condition of the above obligation is such that if the said : 
The Credit Company (Limited) shall prosecute its said appeal to 
effect and answer all damages and costs if it fail to make its appeal 
anew the above obligation to be void; else to remain in full - 
and virtue. = 


5 a fas] 


M. F. MORRIS. 
Sealed and delivered in of— 
G. E. HAMILTON. 
Approved by— 
= , SAM. F. MILLER. 
Jan’y 22, 1885. 


Endorsed: Filed Jan. 27,1885. Ralph L. Goodrich, clerk. 


1115 Usrrep Srarszs or AMERICA, 
Eastern District of Arkansas : 
I, Ralph L. Goodrich, clerk of the circuit court of the United 
States for the eastern district of Arkansas, in the eighth circuit, 
76—69 . : | 
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hereby certify that the foregoing writings annexed to this certificate 
are true, correct, and compared copies of the originals remaining of 
record in my office. es 
In witness whereof I have hereunto set my hand and the seal of 
said court this 9th day of mber, in the year of our Lord one 
thousand eight hundred and eighty-five, and of the Independence 
of the United States of America the one hundred and twelfth. 
[The Seal of the Circuit Court, Arkansas District, U. 8. A.] 


Attest : RALPH L. GOODRICH, Clerk. 
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he believing said euit had been instituted on 
the requisition of one third in amount of the bondholders 
and wus being conducted, prosecuted, and controlled in the 
interest of all the bondholders by a majority thereof. 
That it did not learn of the pendency of the suit until after 
a decree had been rendered, and it was then advised the suit 
had been instituted on a requizition of one-third in amount 
of the bondholders and for the firat time it learned of 
the aforementioned overissue of said bonds. The amount 
_ of mortgage bonds outstanding as reported officially to 
the Court was $2,000,000 (Record, p. 64), that the suit 
was being prosecuted by Tappan & Horner and controlled 
by a majority in amount of said bondholders, and before 
sufficient time had elapsed for it to investigate, and to act in- 
telligently, it was advised the property had been sold under 
the decree subject to the lien of the State; that the property 
was almost worthless as it would not pay operating expenses ; 
that a large amount of taxes were due the State; that the 
road had brought but $40,000, an amount insuffivient to pay 
costs and charges of the foreclosure proceedings, and thus it 
was by reason.of said statements made by said defendants 
and believed by the complainant to be true it failed to 
act in the premises uutil within the last six months, 
when all the frauds, misrepresentations, misconducts 
neglects, misfeasances, and non-feasances complained of 
were brought to its notice and thereupon it caused the same 
to he investigated and directed this bill of complainant to be 
filed. It charges that in pursuance of said fraudulent design 
Tappan & Horner caused R. W. Nichols to be appointed 
Master in Chanocery‘in said suit, he being the nephew of 
said Tappan and who had been in the office of Tappan & 
Horner, that said Nichols as Master passed upon all ac- 
counts and made allowances iu said suit and that he allowed 
Tappan & Horner $5,000 as attorney’s fees, though one 
E WH. Peckham bad drawn the bill and io defense was 
~  @ver made to said’ proceeding, that Peckhain was allowed 
~ 92,500 although he merely drew the bill thus allow- 


ing the attorneys about one-sixth of the eatire proceeds. 
of the sale. It is charged that on the 17th day of March, 
1877, a final decree was passed in said cause; wherda 
it was recited that 720 bonds of- $1,000 each, secured 
by the mortgage of July 8rd, 1871, were a prior and 
first lien on said property; that 960 bonds for $500 each, 
dated April, 1873, described in. the second 
were a second lien on the same. That default having 
been made in the payment of interest and continued for 
more than 90 days the whole amount of principal and in- 
terest had become due and payable, and if said railway 
company should within 60 days thereafter pay to said 
Union Trust Company or into the registry of the court the 
full amount of said principal and interest and all costs its 
equity of redemption should be harred and foreclosed, and 
that sale should be made on June 18th, 1877. See copy of 
decree (Record, pp. 65-67). It then charges that ‘before a 
sale, Wm. Bailey the receiver, claiming to own a large 
amount of bonds, with suid A. H. Johnson actiug for them- 
selves, Tappan & Horner and their associates, sought td 
procure an agreement with said Sully, whereby eaid Sully 
on behalf of said bondholders, should puy into court $20,000 
and said parties a like sum on the purchase of said prop* 
erty and with them reorganize the same and to issue to said 
Sully as agent new bonds for an amount then agreed upon ; 
but sufficient time not being offered to carry the same out 
the said Johnson and his associates, believing that they could 
arrange to buy the road themeelves, did on 18th of Jane, 
1877, cause the same to be nominally sold aad immediately 
applied to the Judge to have the sale set aside and on June 
28th, 1877, procured the same to be eet aside and that a resale 
be made on July 26,1877. ln said amended order ordecres 
it ordered that William Bailey, as receiver be allowed com 
pensation at the rate of $150 per month; that A. H. Joha- 
eon at the rate of $250 per month; that $8000 be allowed » 
the Union Trust Co.; that $5000 be allowed Tappan & 
Horner as attorneys; that $1500 be allowed W. H. Pecok- 
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bam as counsel for the Trust Co. and that said master op 
the day of sale receive the receipts and acquittances of said 
Trust Co., Tappan & Horner, and Wheeler H. Peckham, 
as and in lieu of so much cash, from any person purchasing 
gaid road and provided that receiver’s certificates should be 

ep received. That in connection with said last mentioned 
amended decree or order there was filed by the judge an 
order in which it is stated by consent of all parties in inter- 
eat that all order and decrees that should be made therein | 
should he treated as having been made in open court, and | 
should be so entered and instructed the clerk to enter them : 
as of the first day of term. (Record, p. 28.) It says that | 
it was then and ever since had been a party in interest and | 
that it never consented thereto and the court was without 
juriediction, and that the' snid decree and order of sale 
thereunder were coram non judice und void. 

It charges that Tappan & Horner their confederates and as- 
sociates in furtherance of their design procured the advertise- | 
ment. to be made contrary to the provisions of said mort- 
gege (Record, pp. 28, 29), and without providing for the ? 
purchase by or in the interest of the bondholder and a re- I 
organiaation thereof. It further charges Sully, claiming to : 
_ Fepreseat some foreign bondholders, sent an attorney, S. C. | 

Cook, to Heleus to be present at suid sale and protect their 
interest. That said Cook presented a letter from Sully to 
enid A. H. Johnson, S. H. Horuver, Tappan & Horner re- 
questing that the road might be struck off and sold to him 
| (Cook) as trustee for the boadholders aud the parties who 
gright. hold liens for allowance and receiver's certificates ; a 
thet Jobason pretended it would give better satisfaction to | 
the holder of the lieas and other bondholders whom he : 
yepresented that 8. H. Horner should purchase the same Ps 
ne tructes for the bondholders and the holders of said liens, 
gad thereupon an agreement was entered into by and be- 
freee 8. H. Horner and asid 8. C. Cook in behalf of Sally 
in words and Ggures es follows: — | 
. dt in agreed thet in the event 8. H. Horner purchases 


the Arkansas Central Railway at the sale made 
R. W. Nichols, as master under the decree 
United States Court for the castern district of 
Arkansas at Helena, as trustee, then it is aleo hereby agreed 
that in the event Wm. Bailey or A. Sully, either by thea 
selves or their attorneys, shall and do within two days 
from this date pay the said 8. H. Horner, the sum of the 
allowances made by said court for the fees of attorneys, 
commissioners of the Union Trust Company of New York, 
court and master’s fees, the receiver’s certificates in full, 
then the said Horner is totransfer said franchise or claim to 
said railway to the snid Bailey, to the said Sully or to 
whichever one of said parties make said payment or the 
amount bid, if it exceeds said claim. 


« July 26, 1877. : 
‘¢ ( Signed) S. H. Honwne, 
‘¢ Aryaup Sor, 
+¢ Per C. 


It charges eaid Sully relied upon the statement that he 
owned and represented a large amount of said bonds and 
would join him in making payment to 8. H. Horner under 
eaid agreement, in behalf of all the bondholders, ae was well 
known to said A. H. Johnson, Tappan and Horner & 8. H. 
Horner; that Bailey was expected to be present but did 
sot arrive, pretending to have been delayed by strikes, and 
there was not time enough left to consult with boadholders 
concerning payments to be made under said last mentioned 
agreement. It charges that said property was o@ered for 
sale on July 26th, 1877, and bid and struck off to 8. H. 
Horner at $85,000, announcing that he made it as trustes, 
but fearing it would not be approved had the master to resell 
the same in the afternoon and bid it in at $40,000 as trustee | 
for all the bondholders. 

It charges that on non-compliance with the terme of eald 
agreement by said Sully or Bailey withia said two days, the 
eaid 8. H. Horner could only divest himeslf of said trust 
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on report of the facts by him to the court and a resale of 
said property; yet he, by the connivances and frauds of 
said Tappan and Horner, A. H. Johneon and their said as- 
sociates procured a report to be made to the judge 
in chambers at Little Rock; that the same had been 
sold to S. H. Horner without disclosing the fact that he 
bid in and purchased the property as trustee, and there- 
upon Tappan & Horner moved that said sale he and 
in all things stand confirmed; that Tappan & Horner 
appeared and moved the same be confirmed and U. 
M. Roee moved the court to continue the hearing of said 
motion to August 9th, 1877, and to indicate what advance 
in present bid would be required to be made in order to re- 

n the sale, which was fixed at $5,000, to be deposited in 
the registry of the court ;-that hearing of said motion to 
confirm by agreement was adjourned to August 9th, 1877, 
to be heard at Chambers and on said day it was confirmed. 
It ie alleged that said Master’s report the motion to confirm, 
the hearing and order thereon at Chambers as aforesaid were 
presented, heard, and determined in vacation of said court 
without the knowledge or consent of complainant, and not- 
withstanding the consent of said attorneys and solicitors of 
said Trust Company, the said proceedings were coram non 
judice and void. 

It is alleged that the time was inadequate to permit said 
Sully to confer with all the bondholders, many of whom he 
represented resided in Hollaud and England and they could 
only be communicated with by mail ; that Tappan & Horner, 
whoee duty it was to faithfully observe the interest of the 
bondholders, well knew said facts, yet refused to consent 
to a continuance for a time to permit the bondholders being 
communicated with, and by reason of the practices and 
frauds xfvressid wholly ignorant of said proceedings, 
conduct an! doings of the suid parties, and, being 
so ignorant and relying on the guod faith of all of 
enid defendants, was not represented by counsel or 


solicitors in the premises. It charges that on August 9, 


avail iicen 
1877, at chambers in Little Rock before the judge of 
said Court, but in vacation thereof, appeared the ssid Tap- 
pen & Horner on behalf of the Trust Company, and: re- 
newed their motion for conGrmation of said sale to said S. 
H. Herner, and the same was, in vacation, confirmed and 
ordered to be entered of record, and that a good and sufficient 
deed be executed to said S. H. Horner, and that the prop- 
erty be delivered to him. It is alleged that said hearing 
was had and order therein wade without its knowledge or 
consent; and that, notwithstanding the alleged consent of 
said Trust Company, the said proceeding and order was 
coram non judice and void. 

It is further alleged that although on June 9th, 1877, the 
Supreme Court of the State of Arkansas had held the State 
Aid bonds void against the State, all of which the defead- 
ants well knew, yet they gave nutice that the sale was subject 
to a lien of $1,350,000 on account of these bonds, which was 
done to prevent competition in bidding at suid sales. It al- 
leges Sully filed the bonds represented by him in the registry 
of the Court amounting to $400,000, but did this in igno- 
rance of the matters and things, frauds, and evil practices 
therein complained of, or of his rights in the premises; 
yet the orator is not bound by the statements, admis<ions, 
contracts, agreements, act or dving of said Sully, ag herein 
recited. — 

It charges that the betterments of and the improvements 
placed upon the property within a few months before the 
sale by the procurement of Tappan & Horner, A. H. 
Johnson amounted to $29,005.20. (Itemized RB. p. 33.) 
And its personal property at fair value was $33,950. Iron 
rails at price of old iron $90,000, value estate at prices then 
prevailing $50,000, exclusive of right of way, culverts, em- 
bankments and other tangible property $5,000, total 
$207,955.20 and over, but it charges the property was then 
worth $500,000; yet the same was pretended-to be so 
foreclosed and sold for the sole use, behovf, benefit, and 
advantage of the said Tappan and Horner, the attorneys 
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for the bondholders as they professed, and their «aid con- 
federates and associates. 

It then alleges the formation of the Arkansas Cen- 
tral Railway Company by the consolidation of the Ar. 
kansas Midland R. R. Co., and the Little Rock & Helena 
RB. B. Co., of which that notwithstanding said con- 
solidation and issue of the bonds herein mentioned by 
Arkaneas Central Railway, the said defendants now pretend - 
to be stockholders of said Arkansas Midland R. R.; that 
the same was never consolidated and that it is still an in- 
dependent corporation; that after said pretended sale to 
8. H. Horner the parties met and assumed to elect them- . 
selves directors of the said Arkansas Mid. R. R. Co. and 
elected A. H. Johnson president and gen’] manager, J. J. 
Horner vice-president, and 8. H. Horner secretary, and it 
is further alleged that S. H. Horner, who had purchased in 
time said property as trustee as aforesaid bondholders con- 
veyed said property to said so-called Arkansas Midland R. 
R. Co., and the said pretended directors and stockholders 
issued certificates to their full paid stock in pursuance 
of the original fraudulent design; it alleges said so-called 
Arkaneas Midland R. R. Co. was in fact defunct, having 
been absorbed in the Arkansas Central Ry. Co. in 1870, 
and since which time it had performed no corporate 
functions independently and having issued the bonds 
afdresaid in the name of the consolidated company as 


a 


alleged stockholders, directors and oGicers, it is not an inne- 
cent holder or purchaser for value, but, on the contrary, is 
chargeable with notice of the frauds, deceite and evil prae- 
tices aforesaid, and of the rights in the premises of the 
complainant and those similarly situated. It charges that 
said second mortgage never was foreclosed nor involved ia 
said suit; that the equity of redemption of the second: 
mortgage bondholders never was barred or foreclosed, 
and they, to the extent of the bonds thereunder isened, 
have an equity of redemption against all said property, 
even if the foreclosure proceedings aforesaid under said fret: 
mortgage have been in all things regular, lawfal, and valid, 
It alleges it and the Amsterdam bondholders hold neasly. 
all the firat issue and that they were purchased as &; 
permanent and legitimate investment and that the second 
mortgage bonds are nearly all held by them and that they 
are willing to take said property under the second mortgage 
subject to the first mortgage lien upon such terms as the 
court may impose. It charges that in the year 1878 after 
defendants hnd acquired possession of said property and. 
operated the same in their own interest and were no longer 
interested in depreciating the value thereof the earnings 
and expenses were according to their own admission : 


Total earmings.....0..cccccccaccccccsccccsccccGhG, 435 
Operating expenses. .....ccccccccccccces covccee, 80,850 


Net carnings....00.scceccceccecceccsee eee oG18,075 


It charges that the defendants have received. 
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Arkansas Midiand R. BR. Co. and Little Rock & Helena RB. 
RB. and all papers in the equity suits of Davis & Thatcher 
and Union Trust Co. v. Arkansas Central Ry. Co., the 
same being on file in said court and subject to its orders 
are made a part thereof and prayed to be taken as a part 
of the bill. It avers the insolvency of the Arkanaas Mid- 
land R. BR. Co. and alleges a receiver to be necessary in 
order to protect ite rights. It alleges its readiness and 

and offers to pay to Tappan & Horner and all 
their confederates and assuciates the amount advanced by 
S. H. Horner as trustee as aforesaid; it offers and tenders 
to deposit in the registry of the court to the credit of this 
cause an amount of cash, or bonds of the U. 8., to he fixed 
by the court for the purpose of redeeming the said mortgaged 
‘property under said secopd mortgage orreimbursing and re- 
paying S. H. Horner, Tappan & Horner, A. H. Johnson 
and their associates the amount of $40,000 and interest or 
so much thereof as may be found to he actually due on an 
accounting before a master to be appointed for that pur- 
pose. It prays that — 

That the said S. H. Horner, J. C. Tappan, J. J. Horner, 
J. S. Horner, A. H. Johnson, J. B. Juhnaon, J. C. Palmer, 
S. I. Clark, N. Straub, G. D. Jaques, and W. E. Moore 
and the eaid so-called Arkansas Midland Railroad Company 
be decreed to: be trustees for the first-mortgage- 
deed and second mortgage-deed bondholders for the 
said mortgaged property, and as such accountable 
for all -the mesne profits thereof; that they be 
allowed only the actual value of the services rendered by 
said Union Trust Company, their attorneys and solicitors, 
the crose-ties and real estate suid to the said receiver for 
said receiver's certificates, and the actual amount of cash 
advanced on the purchase by them or either of them of 
eaid property, as aforesaid ; that this cause be referred to a 
master to take evidence and state said accounts; that said 


mottgaged property be either resvld for the benefit 
ee that the same be 


delivered to them, to the end that they may 
said railway company, as provided for in said 
deed and as they were permitted to do under the ead 
original decree of foreclosure; that in the event a resale of 
said mortgaged property be ordered and then had upos dee 
and proper notice, and upon such resale the same should: 
not bring sufficient to discharge and pay off in fall the 

bonds under said mortgage deed issued, together 
with the interest thereon, then that the receiver to be ap- 
pointed hy the court do institute proper legal 
against the said stockholders of the said Arkansas Central 
Ruilway Company for the amount of their unpaid subecrip- 
tions to the capital stock of said company or for the amount 
of the capital stock held and not paid for by them, respec- 
tively, to the end that the amount ~o recovered may be ap- 
plied to the satisfaction of said deficit; and if the amount 
so recovered ‘be insufficient, with the proceeds of said sale, 
to fully pay off and discharge said bonds and the second: 
mortgage bonds, then that « judgment over be entered up,. 
in behalf of the said bondholders, and especially the plaint- 
iff, against the Union Trust Company for the amount 
thereof and interest thereon. 

That in the event a resale be not ordered and the posses- 
sion of said mortgaged property be not given to said first- 
mortgauge-deed bondholders for the purpose aforesaid, thea 
that complainant have decreed an equity of redemption for 
itself and all other second-mortgage bondholders, and on. 
payment of the amount found due, on a reference of this. 
cause to a master for that purpose, it be yiven the posses-. 
sion of said property for itself and all other second-mort-. 
gage bondholders, or that it be sold for their benefit. 

That if a repayment of said forty thousand dollars and’ 
interest, or so much thereof as may actually be due, he 
made, or, if the redemption be decreed on payment of such 
amount, then that all others similarly situated shall be made 
to contribute and pay to your orator their share of such 
payment before they shall be allowed to share in said mort- 
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gaged property, the proceeds thereof, or in a reorganisa- 
tion of said railway company. : 

It further aske an injunction, etc., and. a subpoena in 

- chancery against defendants. 

The answer admits many of the allegations, but denies 
specifically all material parts thereof, but does ‘not plead 
any affirmative defense. Having stated the allegations of 
the bill we respectfully submit the following statement and 
abstract with references to the pages of the printed record. 


STATEMENT AND ABSTRACT. 


The General Assembly of the State of Arkansas by special 
act approved January 20th, 1855, incorporated the Arkan- 
sas Midland Railroad Co., and authorised it to construct e 
railroad from the city of Helena, Arkaneas, to the city of 
Little Rock. This charter conferred upon the company the 
right to make any lawful contract for uniting its read with 
any other road having the same terminus, or which might 
at any intermediate point approach its road. On the 8th 
day of March, 1869, there was filed in the office of the Seo- 
retury of State at Little Rock, pursuant to the general 
railroad incorporation laws of Arkansas, articles of associa- 
tion, organising the Little Rock and Helena Railroad Com- 
pany, for the purpose of building a railroad from the city 
of Little Rock to the city of Helena. On the Sist day 
of August, 1870, at the meeting of the board of directors 
of the suid Arkansas Midland Railroad Company, a reeolu- 
tion was introduced by John J. Horner and adopted — 
(Record, p. 548), declaring in favor of a consolidation. of 
said company with the Little Rock and Helena Railroad 
Company, upon the terms and conditions agreed upon with —s. 
said last named company, and that said consolidated com, © 
pany be thereafter known as the Arkansas Central said 
Company. 

This action of the directors was unanimously ratified-ot 
the meeting of the stockholders of the Arkansas Midland 
Railroad Company held on September 21, 1870.. The di- | 
rectors of the Little Rook and Helena Railroad on January 
20th, 1871, likewise reeolved upon the consolidation and 
directed the conveyance by and through its president of al} - 
its franchises and property to said Arkaneas Central Rail- 
way Company (Record, pp. 549-550), which was accord- 


ingly done. Prior to the completion of said consolidation, 
which only amounted to changing the name of the Arkan- 
eas Midland Railroad Company to that of the Arkansas 
Central Railway Company and the conveyance to it by the 
Little Rock and Helena Railroad Company of its property, 
the Arkaness Central Railway Company had entered into a 
contract for its construction, with the firm of J. E. Gregg & 
Co., dated August Slct, 1870 (Record, pp. 350, 1, 2, 3 
and 4). 

By the terms of which contract the construction com- 
pany were to receive ‘as payment practically everything 
that might or could be raised or donated to said railway 
company as well as the capital stock not taken by counties. 
This contract was written and witnessed by Jno. J 
Horner. : . 3 

(Dorsey’s Testimony, Record, p. 330.) 

This construction company under the style of J. E. 
Gregg and Co. at the time Dorsey became a member there- 
of was composed of J. E. Gregg, H. F. Hale, a Mr. Mc- 
Millon, J. C. Tappan, the law partner of J.J. Horner, 
Mr. Kilpatrick and Jno. M. Webster. 

(Record, p. 330.) 

In December, 1870, Dorsey although he had been in Ar- 
kansas for ecome time looking after this enterprise, moved 
from Ohio to Arkansas becoming an active member of the 
construction company and also President of the Arkansas 
Central Railway Co., J. J. Horner became its Vice-Pres- 
ident and Treasurer. Theee gentlemen were connected 
both with the railway company and construction company 
anbaagy Viele eemnes Ea ust appear in the latter. 
(Record, pp. 880, 331.) 
~ Asseon as Dorsey and J. J. Horner got possession of 
the railway in January, 1871, being then also members of the 
coustraction company, they proceeded to get together the as- 
auts of the company. The fret step was to procure the 
obds of the State of Arkaness under ‘‘An act to aid in 
. the Goaetruction of Railroads,’ approved July ist, 1868. 


titled to state aid under the Arkaness Midlend chatter, 
caused articles of incorporation covering the ArhaneseDfid- 


to he filed. In order to claim the state aid, this law te 
_ quired that it should Gle in the office of the Secretary of 
State 


1. A map of the line of railroad proposed to be bailt, 
showing the counties traversed, the general directions and 
terminal points, and the streams to be crossed. 


2. The affidavit of the President and chief engineer, 
showing the seneeaeh enhet Ny ee 
tive one hundred miles of road for the iron rails. 


3. The affidavit of the President or Treasurer, that the 
available resources of the comp.wny, subscriptions, money; 
lands and other means, were sufficient to prepare.one:hun- 
% dred consecutive miles, or one-third of the whole lise of 


4. The affidavit of the President and chief engineer thet 
ten consecutive miles of road have en eee 
tarnished with tieoand made cantly: Soreereeenee 


| Accordingly, Dursey and said J. J. Horner caused esti-. 
| mate; to be made aud made affidavits conformably to the: 
above requirements, all of which fully appears pes eat 
551 and 2). 

This estimate was supported by the following adavit of 
J. J. Horner: — 


Srare or Arkansas, be 
County or Pairs. § ~ 


I, Joha J. Horner, being duly sworn, do state con enth, 


de And fearing the Arkansas Central Railway might nethoe> 


land line, under the name of the Arkaneas Central: Railway 


road for the iron rails. i 3 


that I am the duly elected, qualified and acting trenaseref 


ee 
ae a 
~ 


ee 
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the Arkaneas Central Railway Company, and that the. 
_ grailable resgurees of eaid railway company in subscription 
of capital stock in moneys, lands and other means are suffi- 
’ eient to prepare ove hundred consecative miles of said rail- 


zoad for the iron rails. 
Joun J. Hounzr, 
Treasurer A. C. Railway Co. 


Sworn to and subscribed before me this 21st day of April, 
1871. 
- W. H. Grer, Circuit Clerk, 
by J. H. O’Conner, D. C. 


Horner admits making the affidavit, but says he is satisfied 
the land was not cleared, no timber purchased, etc., when 
this. affidavit was: made> (Record, p. 476.) Upon the 
faith of these affidavits the Governor issued the bounds of 
the State to the amount of one million three hundred thou- 
sand dollars. After this a mortguge known as the fret 
mortgage to secure bonds to the amount of one million two 
hundred: thousand ‘dollars, dated July 2d, 1871, was made 
- to the Union Trust Company of New York as trustee. 
(Record, pp. 40-52.) These bonds were drawn from the 
‘Trast Company to the amount of 720 thousand dollars, 
sapon orders, and affidavits attached to them. See Mr. 
- King’s deposition. (Heoord, p. 308 and following.) 
Quite a number of county and city aid bonds were also ob- 
tained’ to the ‘amount of about $100,000, so that the re- 
‘wources: from which it could obtain we at the beginning 


-were as follows : — 

Mortgage bonds.......... siceiindal Peers FF Fl 

State aid bonds. . Td cae ae ee coceee 1,850,000 
ewe ee nee ee - 1,400,000 


= : ey oi eccccccccccccccees 400,000 - 


$4,350,000 
— three hundred aad any thousand dollars. 


as 
ete i 


* . 
> 
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ana an 
The disposition of theses secaritice was in. the msinaa 4 


4. A. H. Johnson, who had become in January, em 
| | ber of said J. E. Gregg & Co. Johneon received his shess . .” 


of the dividend as a member of that construction company, 
} (Record, pp. 336 and 7), and (Ex. N. RB. p. 361, ond ++ Be. a 
O.”’ BR. p. 361, and “ Ex. 8.”’ BR. p. 363.) 3) ae ae 


This clearly establishes the relations of A. H. Jobseen a 
with a participation in the original scheme, and Dorsey's 
and his own testimony disclose it. Jno. J. Horner:wasmot  % 
known as » member of said construction, but was repree ~~ 
sented through his law partner, J. C. Tappan.  (Resord, 
p- 331) and (** Ex. G.”’ R., p. 859), and (“*Ex. BH.” RB. = 
p. 359), and (** Ex. :T.’’ Record, p. 360), and. (** Ex. Ls? = 
Record, p. 860), and (** Ex. P.”’ Record, p. 361), aad = 
(‘* Ex. B.”’ Record, p. 362.) 

In 1873 said Johnson bought out J. E. Greg's entire = 
interest in snid construction company, and assumed control — 
of the sume, Dorsey still heing the President of the Railway =: 
Co. J.C. Tappan and J. J. Horner, both before referred = _™ 
to prominently, composed the law firm of Tappan & Horner 
and were for some time the attorneys for the construction 
Co. of J. E. Gregg &Cuo. Horner being the Vice-President = 
and Treasurer of the Railway Co., and Tappan ngnenee Ss 
construction company. s 

Up to April, 1878, seven hundred and twenty thoneand = 
dollars in firet mortgage honds had been sold or otherwise 
disposed of together with the municipal subscriptions. ¢ 
amvunting to about four hundred thousand dollars. It-will’ 
be observed by the first mortgage (R. p. 44) that afterthe =~ 
: = sale of (80) eighty thousand dollars, no further eale.ofthe .~ 
% bonds should be made except upon the completion aad 

| 


operation of each successive section of ten miles, snch com> 
pletion to be verifed by the oath of the ao wwe 4 
chief engineer. The affidavits that were made were made  ~ 
by Dorsey, all of which were untrue. Afterwards fa 


order to avoid being compelled to make these false affi- 
davite and in order to procure the balance of said iesue of 
$1,200,000, to wit $480,000, a new mortgage was issued in 
April, 1873, called ‘‘ supplemental mortgage’ (RB. p. 53 
to 62) leaving out the before mentioned provision and 
changing the denomination of said bonds to $500 each, but 
attempting to put them.upon-4n equal footing with the 
others (BR. p. 332). The old ones remaining in the hands 
of the Union Trust Company were then destroyed and the 
new ones immediately drawn ( ‘* Ex. D,”’ Record, p. 399.) 
These bonds were negotiated and hypothecated from time 
to time mostly by Dorsey and some by Johnson. Johnson 
signed come as President and as Treasurer, on the coupons. 
Johneon was President for a while in the summer of 1873, 
and ‘permanently became President of the Railway Co. in 


January, 1874. (RB. p. 326.) 


The management of the Arkansas Central Railway in 


Jdan., 1874, was obtained by A. H. Jobnson ousting Dorsey 
and having himself elected President, which pusition he 
held watil the road was sold under foreclosure and bought 
by himself and J. J. Horner, through the intervention of 
S. H. Horner the brother of J. J. Horner. In fact 
from January, 1874, to this time said road has been in the 
possession, under the control and management of A. H. 
Johnson, never for one day has it been out of his actual 
possession. It will be borne in mind that io January‘or 
February, 1878, A. H. Johnson acquired all of Gregg’s in- 
terest in the construction Co. which gave him practically 
control of everything pertaining to both the railway and 
snaeteeetien company. As enon as he ousted Dorsey, 
ion of the road stopped and the affairs 
started to become complicated for the bundholders. 

‘bends of every kind had been swallowed up 
he road completed for only 50 miles. About 
of January, 1874, the time when John- 
elected President, by ousting Dorsey, who 
attending the U. 8. Senate, by voting 


Arkansas and report upon the condition of this property. 


This man Vernon speut about two weeke therein company = 


with A. H. Johnson and returned to New York, enlisted 4a 
Johneon’s interest, having the promise of beiag made Vieo 


President of the Company, and without disclosing thie:fact 4 


proceeded to write up his report, which is aot in testimeny, 
but fron his testimony, it seems the property aad the men 


that were connected with it were criticieed very severely. 


(Record p. 414 and 15.) Thig same man upon bis retare 


to New York in January kept up a correspondence with a 
Johnson, President of the road, in some of which hesignue Aq 


himeclt Vice Président. This correspondence is to be 
found in the Record, p. 308 to 326. ) 

We find in July, 1874, said Edward Vernoa entering inte 
a contract with the Railway Co. through said Johnece fer 
eligi iaie eis eeadine eats te a3 
money. (See Record, page 299.) 

Price to this, however, and after meking-his.cepeetsep 
above stated, we find him, on March 16th, 1874, writing te 
A. H. Johnson in very complimentary terms of the enter- 
prise. ‘* We shall feel much happier when everything jets 
proper working order, and I shall feel very much relieved 
when my manual for 1874 is issued, and I am able to devete 
as much of my time as I could wish to pushing through the 
enterprice, which, in my opinion, is second to none, which 
is now on fuot in the Southern States.’’ 


(Record, page 808, ** Ex. G., No. 11." 


All through the year 1874 we find these parties, Vernon 
and Johnson, at work on their scheme to raise more money 
after they had denounced the management of the property 
to the bondholders, from whom they were now attemptiag to 


December, 1878, employed one Edward Verna. togentb 2 


Ve 


raise it, the same to be placed in the hands of the very mea 


who had built only 50 miles of narrow gauge road over a level 
country with about four millions securities. Vernon, while in 
Europe, on- July 27th, 1874, wrote Johneon, “I have been 
very mech annoyed to-day finding that some of the second 
mortgage bonds signed by yourself as president are here, 
and it is impoesible to fad how many are out or have bees 
used by Dorsey as collateral.’?. How could this man and 
Johneon expect to gain the confidence of the bondholders 
in the management of this property so as to put more 

into it, when A. H. Johnson, the then president and 
mgner of the second mortgage bonds, was and had been con- 
mected with the construction of the road from its incep. 
tion ? : . 

Vernon after going abroad wrote to Johuson from Lon- 
gon, under date of July 31, 1874: ‘* Yesterday I had a 
pleasant interview of about three hours with Sir George 
Balfour, chairman of the council of foreign bondholders. 
| He evidently regards my plans favorably and thinks the 
' poad with interest bearing liabilities in the shape of pre- 
ference stock, cortificates of indebtedness, and first mort- 
gage bonds uot exceeding $18,000 per mile, should be made 
to pay; but as he added ‘ My dear Sis, only produce con- 
Jidence and you can have as much money as you possibly 
want.’ I argued that we were taking a step by turning 
over at once the management of the road to the bondhold- 
ere which should convince them of our desire to act equare- 
~ Ty in the premises; that the representations which we made 
were correct, and that neither you or I could be expected 
to give bonds that everything which we believe to be true 
would be accomplished. Then he said *‘ We do not 
y want the management, all we want isa guarantee that money 
= ° €¢f subscribed will be regularly applied for the purposes con- 
Re by the subscribers.’ 

. $€Why. on earth did you sign those 2nd mortgage bonds 
as president, and also A. H. Johnson, treasurer on the 
Coupons? I wish that this could be explained satisfactorily, 
because it. may bother me very much, and I do not want 


these men to think that even or unintentionally 
you did anything which could be construed as wrong: I 
have made all possible and probable excuses about it up to: 
the present time, and trust to be in possevaion of facts from: 
you before I leave which may make everything straight,” 
ete. (Record, pp. 395 & 6. “ Ex. G.”” No. 21.) 

No guaranty was given that money if subscribed would 
be regularly applied for the purposes contemplated by the 
subscribers, and Vernon returned home without arcom- 
plishing anything. During Vernon’s visit to Arkaness he 
saw and consulted. with J. J. Hurner and also conselted 
with him in New York afterwards. (R. p. 419.) This 
money that Vernon was trying to raise was never intended 


to be used in building the road, but was evidently tebe — 


taken by Johnson for a pretended indebtedness to himeelf. 
Vernon testified: — : 

*©Q. Did you ever see anything, in your intercourse 
with Mr. Jobneon, that led you to believe he had any- 
thing to do with those operations which the bondholdere 


bad, that you censure so severely? A. No; I found out 


from Johnson incidentally in conversation, and from other 
parties that he had put money into the Arkaneas Central 
Railway, and that he went down there to manage it to get 
his money out.’’ (Record, p. 428.) 
It does not appear anywhere how or for. what the. vend 
was indebted to Johnson, and Dorsey says it did not owe 
him anything. Nothing appears to show when Johnena ever 
put a dollar into the enterpriee except $1,500 stock ia the 


construction company of J. E. Gregg & Co., in 1871, but & a 


does show where he got money and bonds out of it ac:dim 
idends. After Vernon’s return from Europe ia September, 


1874, he practically ceased to have anything further te do — 4 


with the company. Johneon continued ia charge of the 
property and on May 25th, 1875, although it wae claimed 
the road was going down and not paying expences, the fel- 
lowing reeolution was paseed : — ‘‘ The followiag resola- 
tion, offered by Maj. Palmer, a 


Q 


a 
+ 


Resolved, That the salary of the president of the Arkansas 
Central Railway Company be fixed .at the sum of seven 
thousand five hundred dollars for the year following the 
last election. 
Board adjourned sine dée. 
A. H. Jounson, President, 
Cuas. C. Waters, Secretary.”’ 


(Record, page 302.) 


Johnson held possession and manuged the road as presi- 
‘dent of the company until March, 1876, without providing 
for interest on the bonds, without expending any of the re- 
- Ceipts in repairing the sume; drawing a sulary of $7,500 
per annum and claiming the road was not paying expenses. 
No report was ever maderns to receipts and disbursements. 
None of the obligations were being looked after and in the 
early part of 1876 one A. A. Avery arrived at Little Rock 
representing = judgment aguinst the company seeking to 
make his money. 

It appears that as far back as 1874, William Bailey, who was 
engeged in building the Iron Mountain & Helena RB. B., 
began to figure to get control of this property. He claims 
to have been negotiating with parties in New York and 
Earope for bonds of the road. In 1876 after, as he'claims, 
these negotiations had been carried to what he helieved a 
successful point, be discovered a check and that parties who 
had been in the negotiations were receding, for some cause. 
On going to Helena after leaving New York, he found one 
A. A. Avery, who upon consultation with him, as Bailey 
claims, showed that he was endeavouring to get pussession 
of the Arkansas Central in the interest of the Memphis & 
Little Rock B. B.; and for that purpose had borrowed from 
one Williams, of New York, 2 judgment under which he 
sought to levy execution upon the same. Bailey says he 
had been notified of Avery’s efforts by associntes in Helena. 
Bailey claimed this would damage the prospects of his 
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road, and he at once determined to get the bondholders:aad 
the Union Trust Co. to foreclose the mortguge and wentite = 
New York in order to make negotiations for that purpese.: 
He says Johnson was not advised of his efforts, from him- 
self until his return to Helena to inspect the property and: 
make a report on its condition. About the time or just 
after Avery had arrived in Helena, Johnson had gone to 
Memphis and procured Davie & Thatcher, bankers, toe @le 
a bill in their own names as bondholders to foreclose the 
and had himeelf appointed Receiver in February, e 

1876. The Union Trust Company was not advieed of this 
proceeding until some time thereafter as appears by letter 
of Bailey written to the Trust Co. on February 29th, 1876. 
(R. pp. 394 to 397.) Also by Johnson, Feb. Sth, 1876. 

After the appointment of Johnson as Receiver under 
the Davis & Thatcher suit, which did not contemplate a 
foreclosure, but merely to keep Johnson in possession as 
against creditors and while Bailey was then inspecting the 
road as he claimed, he and Bailey had an understanding 
and agreement about the future of this property. This an- 
derstanding was had during Bailey’s effort to have the 
Union Trust Company institute foreclosure proceedings, 
and under said agreement between Bailey and Johneon, 
which was reduced to writing, s memorandum of which is 
attached to Bailey’s ay eee ee 
developes, and is as follows : — 


‘6 Ist. Understanding was that if I succeeded in getting 
foreclosure suit started and was appointed receiver, I would 
take machine shop and depot grounds from Johneon at fair 
rate and give him superintendency, he to let certificates go 
into my arrangement for possession of road and ke to re- 
sign and co-operate with mein my efforts, and to. get his 
friends to do so. - I was to give Johnson 5,00 in excess of 
certificates received for machine shops, Te 
work and ties. 


—- $3 
eo 


2nd. After I was appointed ‘and returned to Helena, 
with papers, we met at his home and drew up the contract 
embodying above,and naming price for depot and grounds. 
. Aleo, that if court ordered improvements of road he was 
to have contracts in name of Jenkins, and he was to pool 
all these certificates in any arrangement I made with bond- 
holders or at exile; and he was to have all the combined 
ealaries of receiver and superintendent, and if I failed and 
he and his friends bought the road, we were still to work 
together, and I was to have an interest in the Arkaneas 
_ Ceatral Railway Co., and he to have same in the 1. M. & 
H. BR. B. Johnson kept memorandum of contract and was 
went ie iene imaammatnariartina 


: - 8rd. After return to, Helena found road sold to 8. H. 

Horner; could get no satisfaction from any ono; J. J. 
Horner, Johnson ard Cook absent. Afterwards returned 
and found Johnson there. Was joined by Sally, who had 
charged me with bad faith and collusion with Johnson. In 
Jobuson’s presence drew contract agreeing to pay Sully 
and Johneon, for Johnson and bondholders $60,000, John- 
son coming’ back to old or frst proposal to let me have 
' goad for 40,000 paid and 5,000 bonus, the 15,000 to go to 
Sully in fall of all demands of bondholders. I had finished 
arrangements for the money with Jacks & Co., which was 
broken up by Johason’s efforts and counter offers, because 
convinced the clique would not let me have the‘road at any 
price.’’ 


(Record, page 886.) 


This memorandum discloses the real purpose and inten- : oo 
tion of the agreement made between Bailey and Johnson, [ 
which was submitted to J. J. Horner to be drafted, and 
under which Bailey and Johnson subsequently acted. It is 
plain their intention was to get the road between themselves, 
Bailey agreeing to let Johnson in the Iron Mountain & 


Sateen Oi eeeniieeaiiieaais Upon March 8, 1876, 


Mr. King, Pres. Tract Co., wrote Bailey ia responce to hig 


letter of February 39, 1876, as fullows:— 
- 7] am in receipt of your favor of 29th ult., relative to 
the affairs of the Arkaneas Central RB. RB. Co. This com- 
pany has not refused any request of bondholders to 
the : on the contrary, has signified ite readiness 
to act in their behalf. For such proceedings the mortgage 


_ provides indemnification against expences, and the courts 


would protect us in the decree of sale, but the Trust Com- 
pany should not volunteer to act in a litigation other than 
a foreclosure suit without due provision for expenses, ot6., 
and the request of its cestuis que trust. I donot see what I 
can do, therefore, just now to meet your wishes. Mr. 
Peckham our conneel, is but on his recovery, I will show 
him your letter.”’ 

It is very evident that at least three persons were very 
anxious to get hold of this road, although it was being 
represented to be a miserable piece of property, not able to 
pay running expenses, Bailey, Johnson, and Avery. In 
Jan., 1876, Dorsey wrote the Trust Company about the at- 
tempt on the part of Avery (Record, pp. 407-8) and Feb. 
4th, 1876, Mr. King replied, declining to do anything a 
less upon request of the bondholders (Record, p. : 408). 
Joboson and Bailey came to an understanding, which was 
when Bailey returned to Arkansus for the ostensible par: 


pose of inspecting « property with which he was familiar 
in every detail, and had been according to his own teati- 


mony negotiating to get hold of since 1874. This agree- 
ment and its scope amounted to Bailey promising that 
Johnson should be paid a large sum for contracts made 
with himeelf while he was receiver under the Davis @ 
Thatcher suit and should have everything allowed-thém 

both by way of compensation and all future contracts for’ 
material and supplies. Bailey while in Helena lield’ don: 

versations with J. J. Horner, shout bis going to have fore-. 
closure suit instituted (page 369). In August, 1876, after’ : 

8 | 


Bailey bad made his contract with Johneon and their ar 
rangements had been made for future action, he filed with 
‘the Union Trust Company the request upon which the com- 


pany filed its bill to foreclose the mortgage. (Record, 
page, 893-4.) 


EXHIBIT ‘A. 


_ *¢ As owner and representative of owners of first-mortgage 
bonds of the Arkansas Central Railway ar. he the 
amount of $50,000 (fifty thousand dollars), I have the 
honor to represent — 

First. That the said Arkansus Central Railway Company 
had from the first utterly failed and refused to pay the in- 
terest coupons as provided in said bonds and mortgage 
dated July 3d, 1871. an 

Second. That no efforts have been. made, or are being 
made, to provide for the payment wae ce bres 
or any portion thereof. 

: Third. That for years the said Arkansas Central Railway 
has been managed for the sole use and benefit of the 
ofScers of said railway company or for the use and benefit 
of certain unsecured creditors, to the ex- usion and viola- 
tion of the rights of the bondholders of said company. 

Fourth. That, as « result of collusion between certain 
boadholders or parties who hold a small amount of the 
bonds of the company as collateral security for loans to an 
oficial of the eaid company, and the parties who have been 
managing the affairs of the company in the manser sfore- 
esid, an application was made over one year ago to the 
United States district court, westera district of Arkaness, 
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said United States ag 
Trust Company to be mades party'to anid os 
and without notice to ssid Union Trast,C 


company have for loss and detriment 

rected, to the inj & ether creditors : 
von ustice of eaid 
Coutral Railway Company. 
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the said Arkansas Central Railway, and to foreclose the 
mortgage herein with a view of protection of the 1st mort- 
gage bondholders, and, should you deem proper, to make a 
sale of the said Arkaneas Central Railway in ‘accordance 
with the terms of said mortgage and the powers to you 
therein granted ; and your petitioner will ever pray. 
(Signed ) | Wows Barner, 
Coleman House. 


New Yorn, Aug. 26, 1876. 
To Taz Unton Tarver Co., or N. Y.’’ 


We copy this document in full as it appears from Bailey’s 
own testimony he did not at the time and never has owned a 
single boad of the Arkansas Central Railway Co. (Record, p. 
869.) Showing the institution of the suit was fraudulently 
obtained, without the knowledge or consent of a single 
bondbolder and without the Trust Company requiring any 
proof of Bailey's right to make the request and against the 
plain provisions of the mortgage, which is as follows: 
¢¢ That it shall he the duty of the party of the second part, 
ite successor or successors, to exercise the power of entry 
hereby granted, or both, or to proceed by suit or suits, 
' ip-egeity or at law to enforce the rights of the bond- 
holders ender these present upon a requisition in 
writing by the holder or holders of one third in amount of 
bonds which may at the time be outstanding and upon such 
requisition and proper indemnification by the person or per- 
sous making same to the party of the second part, its suc- 
cessor or successors against the costs and expenses to be by 


G them decurred, it shall be the duty of the party of the second 


. part, ite.suecessor or successors, to enforce the rizhts of the 
‘pnadholders.under these presents,”’ ete., ete. (Record, p, 


. §@)yi yet-apon: this application being filed with the Trust 


eoteepecens renal 26th, 1876, a bill to foreclose the 
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poisted.”” (Record, p. 870.) meget 
Teppenand Herver, i baby thom ao stternape fa 
Company presented to the court. Upee - 
with the bill he saw Johacon and their matter 
talked over, under their agreement. coy 9 WM 
They then went to Ft. Smith, taking the papers a2 os ‘oe 
ter from Tappan aad Horner, suggesting Bailey’s ap 
ment as Receiver (R. p. 544). Upon their as eet 
Court being ia session, the papers were Sled, J 
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ord, p. 370). In furtherance of the said ; 
scheme to obtain this property, as soon 82 . 
pointed receiver, Tappan & Horner, es att 
Trust Company, drew up an application to & 
ing that the receiver be permitted to, “lense ¢ 
to erect such buildings as shall be necessary to 
company with depots and machine shops as ¢ 
officers to keep the plant in good ordinary. t 
running order, and to do its business” ia. the 
economical manner; also to contract for and to p chase 
many croes ties and such conten of ee 
chains, tuols, ete., as may he necessary to put the ra 
in such conditiva that cars may be run apon it with as 
(Record, p. 546.) 

This application was indorsed as follows: 


: ‘« We concur in the sbove request and have 
eatimate that the cost will not exceed y- 


dollars ($75,000). 
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Oia ential kc aimshsansr eee ciemieines 
the office of Tappan & Horner, in Helena, and signed there 
pom saa ceca debe ) The court 
d the order as for. The court had in Mareh, 
Johnson's receivership, made an order pro- 
Gabi tic ead vonaies (py. 63), but it was not sufficient- 
ly broad to enable Johneon to carry out his scheme for 
unloading property and making a lien in his favor through 
the issuance of receiver's certificates. Under the agree- 


ment Johnson was to have these contracts in the name of | 


his father-in-law, Jenkins, and those that he pretended to 
have made with himself, while he was receiver under the 
Davis & Thatcher suit were to be paid for in certificates. 
Although Bailey turned over to Johuson certificates to the 
afiount of $22,000, on these contracts and purchase of 
machine shops, machinery, &c. (Record, p. 372) yet, 
Johnson had reported the machine shops as belonging to 
the read when he was receiver (Ex L. Reoorl, pp. 546 
and 547), and aleo turned the same over to Bailey as his 
sedcessor and tonk his receipt therefor. (Record, pp. 548 
and $49). Dorsey testifies the shops were baile by 
construction company, and paid for by him- 
_ self. If this be true Jobneon was selling the prop- 

eae of the company, ulready paid for by Dorsey to Bailey 
a receiver's certificates therefor. Croes ties were 
for at the rate of 40 cents; some were furnished by 
» but as enon as the road was sold to S. H. Horner for 
Jolineon, ‘fa 1877, thoy were purchased at the rate of 18 


ERE 


E opente. (Bosord. p. 578.) Horner in his testimony denies 
- feat hie firm ‘recommended Bailey's appointment us re- 


- estver and denies that his firm ever made application to 


a pe that the receiver he allowed to make improve- 


. ments and incur Habilities on that account. (Record, pp. 
“oe 1). The reonrd and letters are against him. 
iw evidence vcore that Bailey and Johneon’s course 


appointed. rw ucalapipaangorayniay es. 2 ay 
called the Iron Mountain railroad down there, ced 3 
said he wanted the Judge to authorise the issuing of fae 
ceiver’s certificates to the amount of $150,000. He ere 
to know of me whether such receiver's. certificates we 
take priority of lien over Grst mortgage and State aid bow a 
I asked him why he wanted to know that, and air ~ eae 
there was a deal of repairing to be done on the . 
aud if these were iveued his father-in-law, | Mr. . 
would advance the money to do the repait 
when foreclosure come on he could pana ‘ee 
road with the certificates, ete. (Record, page 341 nd 
This conversation, he thinks, was in the eammer ai. 
(Reourd, pp. 848 aud 4.) | Mr. J. J. Horner deaied, 
testimony (Record, pp. 450 and 1), that-Bailey 
pointed receiver on his or his firm’s suggestion, and aay 
*¢The Union Trust Company did not desire to m ake.‘ 
suggestion as to who should be r 
He says further that his frm had ayia 
resignation of Johnson as receiver. He ¢ 
firm or biineelf at any time agreed to the pr 


lars per month, and Tappan & Horner $5,000; the Trast 
Company $3,000 and W. H.. Peckham $1,500, making a 
total of about $14,000.( Record, p. 69), and authorised in 
the amended decree the receipt of the outstanding receiver’s 
certificates, these allowances to be received by the 
master in lieu of money in payment of the purchase price, 
which was limited to $40,000. (Record, pp. 69 and 70.) 
Mr. J. J. Horner says a decree pro confesso was taken at 
the first term possible, to-wit: January, 1877, although the 
bill was Sled in August; and under the and 
agreement between Bailey and Johnson, the President of the 
road, there was to be a default and no defense. In the mean- 
time, between the October Term, 1876, and the March Term, 
1877, the districts became changed and Helena became a 
part of the eastern district and Judge Caldwell became the 
jedge. At the March Term, 1877, a final decree was taken 
and the Coart revoked all orders for making improvements, 
and requested the Grm of Tappan & Horner to try and notify 
the bondholders of the decree and order of sale, which they 
attempted to do. The notices, however, were lame affairs, 
and disclosed nothing as to the terms of the decree; they 
| simply stated the fact that a sale would take place (p. 93-5). 
No one, not even the Trust Company, had taken any steps 
to notify the hondholders of the pendency of the suit. This 
deoree can be found in Rec., pp. 65, 66 and 67, and to the 
" wording of which especial attention is respectfully called. 
After theese letters were written and just before the sale one 
Alfred Sally, who pretended to represent some first mortgage 
bondholders, sent one S. C. Cook to Arkansas to lonk into 
0 liti } and who attended the sale on June 18th, 1877. 
He met Bailey and Johneon and adviced and consulted with 
them about the sale of the property but did not accom- 
anything. He worked up several echemes with citi- 
to realising something for the bondholders, 
‘it always happened that after they had a talk with 
r jon they ‘cenedd to tuke any interest in the matter.’” 
to the sale on June 18th, 1877, Bailey went to New 


a 


Union Trust Company. At the Gret sale, Jeno 16th, 1877; 
the bidders were J. C. Tappan for the Trast Co., wader 
arrangement with Bailey and Cook on behalf of Sally | 
the property wes run up to $115,000 and struck off to ths 
Union Trust Co. Tappan & Horner immediately wired Mr. 
Peckham, and he wired back repadiatieg the perehase: 
The master reported the sale as having been made to Mi: 
Bailey. Why he made thie report we are unable to fed 
from the record, nor are we able to fad out why Cook and 
Tappan bid againet each other if they were both biddiag 
in the interest of the bondholders. The purchase ‘price, 
$115,000, not having been paid this sale was set acide and 
a new order of sale entered which is to be found:in the 
Record pp. 67, 69, and 70. This order materially chaages 
the entire decree and we ask the court to examine it. it 
was Bailey’s evident intention to get the property ender 
this sale as indicated in his arrangement with Johneon ead 
shown by his testimony ( Record, pp. 881 and 383). After the 
first saleon June 18th, 1877, Bailey went again to New York 
to see Sully whe represented some of the bonds, Bailey 
claimed to represent a lot himeelf. He wanted to purchase 
the road himeelf and pay off the bondholders represented by 
Sully and said that he had a full understandiag with Joha: 
son. He agreed to purchase the road at the sale ia the 
name of Sully, as trustee, or in the name of Joho Welsh, 
Jr., as trustee. He was to pay all money necessary to be 
paid at the sale and represented that Johueon would furnish 
him receiver's certificates which he, Johneoa, held. After- 
wards the road was to be reorgauized and the bondholders | 


to have Gret mortgage bonds, to the amount of $300,000 
aad something additional by way of juaior security. 
Bailey then left for Helena to attend the second sale which 
was eet for July 26th, 1877, but did nut arrive at Helena 
until the day after.. On his way from New York to Helena 
Bailey claims to have been delayed on account of the rail- 
road strikes. Bailey while on hie way telegraphed Sally 
that he had been delayed at some point on the road. How- 
~ ever, before leaving New York he assured Sully that he would 
get through in time, or have the cale postponed. The tele- 
gram from en Sully, before referred to, is dated 
Washington, C., July 24, 1877. (Reo. p. 425.) 
Bally tsegrepbed Cook and Judge Caldwell asking post- 
posement of wale. Bailey, while iu New York, telegraphed 
Cook that he would raise the amount of the deposit and 
that he would be present. As he did not arrive the day 
before the sale, to wit, July 26, 1877, Cock asked that the 
enle be pnetponed a day, but Tappan & Horner and the 
‘master refused. Sully wired to have it struck off to Cook 
as trastee for the bondholders ; this Johnson, Tappan & 
Horner and the master refused. It will be borne in mind 
that two or three weeks before the seound sale, on July 26, 
1877, Johneon had been making hie arrangements to buy 
the road by having money sent from Ohio for that pur- 
pose. S. H. Horuer eays about this: * I received the $5,000 
from Mr. Jenkins alout two or three weeks before the sale, 
which was only to be used in case Mr. Johneon necded 
it iu baying the road: otherwise it was to be returned to 
the bank at: Mount Pleasant ’’ (Record, page 566). In the 
fuce of this, Johnenn claims that he made no 

te purchase the road antil the morning of the day of sale, 
. wpon Mr. J.J. Horner’s return, and Horner testifies that 
after the Grat offering of the road, on June 18, 1877, he 
realised the probability that the bondholders would let it go 
by defaait, and he then interested himeelf in raising money 
to buy it, with the view of haviag it remain ia Johnson's 
control -(518).. On the morning of the day of sale, J. J. 
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Horner, Johneon and 6. H. Horner met in the banking 
house of J. H. Horner & Goa, and reese ee oe 
which simply amounted to Johacen talsing 
pone what had already been provided — 
as follows: — 
Receivers certificates held by Johnson. ....... $22,000 00 
Tappan & Horner's fee.....50++-eeeesereses 5,000 00 
Cash from Jenkins to Johnson... ...--seceees 5,000 00 
The allowance made to Bailey and Johnson for — , 
salary & little over....00..-seeccerssecees 


At that meeting it was arranged that S. H. Hornes 
should bid ia the road for Johnsoa. Upon going to the 
sale Cook pressed these gentlemen eo hard that comething 
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York, Court and Master’s fees, the socsivet’s 
em thea the. said Horner ie to teanefer to 
the said Bailey or te: esid Gully, 
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The Horners and Johnson knew they were perfectly 
safe under this agreement as Bailey would not interfere and 
his only purpose in going toNew York wae to guard against 


Sally perfecting any arrangements to buy the road for the 
bondholders ali of whom lived in England and Holland and 


were holders of small lots. : 

At this eale Mesers. Tappan & Horner had 2 notice read | 
on bebalf of some of the holders of the State Aid bonds, 
that they claimed the same to he prior liens upon the road. 
The issue of the State Aid bonds had no effect upon these 
gentlemen or their course with reference to the property as 
none of them helieved the same to he a lien upon the road : 
seo Bailey’s letter to Mr. King Feb. 29th, 1876, and J. J. 
Horner's testimony( Record, p. —). And the object of read- 
fag the notices was simply to scare off bidders. In fact the 
State Aid bonds were never for one moment considered 
, 09 being any clain aguinet the road, the same having been 
declared void ia Jane previous by the Sapreme Court of 
Arkansas The Master put up the road, and 8. H. Horner 
under the arrangements made in the morning sad the 
agreement made with Cook bid $35,000, although the 
apeet price was $40,000, and the Master strack it off to 8. 
H. Horner and telegraphed Judge Caldwell that $35,000 
was all the bid he could get and asked for instructions; the 
Jadge wired back that he would not approve the sale un- 
lees $40,000 ‘was bid and it was agnin put up and sold 
to S. H. Horner for the $40,000. The bid of $35,000 
was evideatly made in the hope that the court would ap- 
prove the esme as being all that could he obtained, so that 
Johnson could pay it without having to call upon J. H. 
Horser & Son, for the additional three thousand dollars. 
Under the purchase made by Horner, nothing was disclosed 
te the Court by the master’s report other than the 
fact that % was an outright purchase on behalf of 8S. H. 
Horner for himecif, whee ia trath and in fact it 
was as trustee for A. H. Johnson. Under this purchase 
the only money that Johneon was called upon to pay, in 


45 


fact, was 2 little over $4,500, $3,000 to the Union Tress 
Co. and $1,500 to W. H. Peckham, the costecfesle. The = 
day following the eale Bailey arrived but could fad noseet ee? 


the court would certainly listen to me and give me ample 


time to get to Eerope and eco the bondholders personally.’ 
(BR. p. 438.). Upon hie srrival at Helena be found that 
8. H. Horner claimed he (Horner) wae not trustee for the 
bendholders, bat only for himself and Johnson, and that 
+‘ Bailey was rushing around Helena swearing at Horner 
aed Jobneon, saying that Johason had swindled him and 
would not carry out his agreement with him end that he 
should expese him.’’ (Record, p. 428.) He attempted 
to go to Little Bock to be there on the day of eunfirmation 
of sale, bat Johason sent the train out an hour ahead of 
time and he mieeed it; that Johnson sometime afterward, 


when it would be too late for him to make connections, — 


guve him an engine which was run evidently for the par- 
pose of preventing him getting through, and he was com- 
- pelled to retarn to Helena. He saw Johnson, who, alter 
much talk, fizally agreed to give him $3,000, pro- 
: vided he would not oppose confirmation of sale and would 
try to get the bondholders to furnish money to finish the road 
or take it by paying hie receiver’s certificates in full with- 
Cut questioning the consideration thereof and all court costs, 
- gnd.all money he had disbursed in or about the road, and he 
would give them eo much time (the time he does nct re- 
member). Sally retarned with thie indefinite proposition 
and pretended to make some feeble efforte, but 
came of them. Ali the negotiations on the part of Bailey, 


Johneoa and Horner with each and every one of the suc- © 


while testifying in this case. “abongh 8: erner | 
the title to said property ia his own uemse from Ju 

1877, to January 8rd, 1880, not a scratch of a pew'emitee 
to show that he held the same for Johneon or thet Johan. © 


Company, snd had placed the came in the handeof J.J. Base 
ner who held it until it was finally exeeuted and | ig 
January 8, 1880, and recorded March 11, 1880; ‘(Records p- = 
Company had goue out of existence by 2 comsslidhtion WHE 
the Little Rook asd Helens R. B.Co., underthoassive@tis 
Arkansas Central! Railway Compeny the maker of thes Ste 
gages ae far back as 1871. It ic evident thas tho qed 
the title to the property should take, had been arreaged ao 
carly as December, 1877, two months after the esie.’ He 
gncasiness seemed to exist aboht Johuson act getting tie 
road according to the agresuient made ot the ealo the 


deed had been made to the Arkansas Midland R. R. Co., in 
January, 1880, in consideration of $650,000 in capital stock 
mentioned in the deed. 8. H. Horner says, the $650,0U0 in 
capital. stock mentioned in the deed were suthwrized to 
be issued to me by the Board of Directors of the Arkansas 
Midland Railway Co., and the order I transferred to Col. 
Johnson. The reason I transferred the order was I thought 
Mr. Johneon was uneasy about getting the railroad, and | 
feared I might keep it, as I had the legal right to do, or at 

least he had no evidence of how [ held it.’’ (Recurd, p. ) 
565.) Johnson was now President of the Arkansas Mid-  - 
land BR. RB. Co.; J. J. Horner, Vice President, and 8. | 
H. Horner, Sec’y. Before this, however, Johnson had | 
gotten most of the old stock of the Arkansas Midland B. | 
B. Co. from the persons and municipalities that held it. In 

‘April, 1680, one James Gamble, of New York (Reeord, 

p- 440), went to Helena where he met J. J. Horner and 
* tad cunversations with-him in reference to the purchase : 
of thie road. They discussed the value of the property and a 
Horner gave hia: an estimate of its completion. He thinks | 
Horner or Johnson Exed the price st $200,000. Horner refer- | 
ved him to Johason who met him in S&. Louis under an ar- 
rangement Gxed up by Horner. He cays he met Johnson be- ; 
causes he understand from Horner that Johnson had an in- Ee 
terest in the wad. Mr. Johnewn came to the conclusion to. : 
ask $200,000. He declined to take it at that price, not 
becance he did not think it worth it, but expected to get it 

for less (p. 443), and the matter then drifted into corre- 
spondence. He says Horner left the isspression on his 

mind that he had a larger interest in it than Johneon. He 

says, ** Maj. Horner positively stated to me that he was in- 
terested in it. I was informe! to this effect when I saw ~~ 
Maj. Horner ia Helena. I think I can state most positively 
that Maj. Horner indicated to me that he had a larger 
pécuniary. interest than Mr. Johneon ; he indicated dis- 
tinctly. that he had a large taterest."” (Record, pp. 441.4 
2.) ‘We call expecial attention to the letter written to Mr. 
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saying he would find s letter there from bia. 

« Im the letter 1 wrote to Mr. Johneon grag im 
pressions of Mr. Gamble, as stated ahove; 08-9 
the propriety of putting 2 price on the road thet be 
would not think of giving, and I suggested ( 


—so— 

- <@wer the matter, as he claims, says, ‘‘I felt that it was a 
matter of. right that 1 shoald gu in with him having by my 
advice interfered with the aale of the road.” 

I did.agree then to go in with him and he proposed to 
sell ‘me a: half ‘interest in the road. We agreed upon a 
price; the same at which the road was offered to Gamble. 
Thies was on July 15th, 1880, and was the frst real interest 
J ever had in the Arkansas Mid. Railroad Co., or its prop- 
erty. (Record, p. 459.) This agreement was in writing, 
Sat Mr. Horner declined to produce it, but it is attached 
to the deposition of A. H. Johneon as “‘ Ex. 12”’ and has 
een omitted in the printed record and we copy it here 
in fall. 


ss Ex. 13.°” 


. *"Dhis agreement made‘and entered into this 15th day of 
daly, A. D. 1880, by and between A. H. Johnson of the one 
part, and--first party and John J. Horner and Sidney H. 
Horner of the other part and second party hereto, all citi- 
sens of Phillipe County in the State of Arkansas witnesseth: 

Thet the said first party has this duy sold and by theese 
presents does hereby sell and convey unto said sccond 
party an undivided one-half interest in and to the Ark. 
Midland Railroad its property, charter und franchise 
and the claim againet the Iron Mountain & Helena Rail- 
tond Company in- the couiracts for constructing the eame 
from the junction with the eaid Mid. R. RB. to the 
town of: Marianna and an undivided one-fourth interest in 
and tothe wharf boat and shipping business now carried on 
by Berton &Johneon at Helens, Arkansas, for the ounsider- 
ation and sum of one hundred thousand dollars, which is to 
bepaid him out of their interest in the profits, business 
or proceeds arising from said hereinbefore described prop- 
‘etty: and Business from sales or otherwise, and it is hereby 
agreed that ‘until cai eum of one hundred thousand dollars 
We'paid’ as aforesaid: to said first party or shail be otherwise 
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paid to him, the said second party shall not without the 


abeolute lien in favor of said first party for 
payment of said purchase money and he shall] have 
tight to control all funds arising from said business 
property until said sum is fully paid to him, and it is 
further understood and agreed that the said Johu J. Horner 
isto own one-third interest and said Sidney H. Horner fe 
to owe one-sixth interest in enid hereinbefore conveyed — 
property and interest. 

Witness our hands. and seals this day and year above 

Signed in duplicate. 


It seoms by the testimony of S. H. Horner that he alea 


acquired an interest in this property in July, 1880, and he 
gives as the reason for the purchase an entirely different 
reason from that of his brother. It is to be found ia the 
Record p. 567. He said: ; 

6éMr. Johneon wanted to go to Oberlin, Obio, to live, on 
account of hie wife, and he wanted a partner, and he offee- . 
ed us an interest in the road and told us to price it, because | 
he had confidence ia us that we would do what wae right. 
We priced the property at $200,000 and gave him car 
obligation for $100,000 or half interest,’’ ote. 
This clearly shows that both the Horners did ia 
point of fact have an interest in this property prior to July, 
1880, as testified to by Gamble, and if they did they mast 
have acquired it under the arrangements made at the bank: 
of J. H. Horner & Son, on the morning of the sale, July 
26, 1877, when S. H. Hornes advanced as he claims $3,- 


000 and J. J. Horner & Johnson pooled their claims to 
make up the upset price and their evident purpose was to 
cover the title to this property in S. H. Horuer until the 
bondholders were either dead or bankrupt. In January, 
1880, was the first time that the bondholders could get hold of 
anything to fasten upon these gentlemen. Under Johnson’s 
management from January, 1874, down to July 26th, 1877, 
it was claimed this property did not pay running expenses, 
yet no report or statement has ever been seen or 

-- heard of to support such a claim although it has been often 
demanded. However as soon as he purchased the property 
i¢ commenced to be profitable, earned enough to have net 
earnings of $40,000 per annum and to maintain and im- 
; ‘prove it; making it one of the most valuable roads in 
* the south. Not one dollar outside of the earnings has gone 
into the property since Johnson purchased it secretly in the 
_wame of S. H. Horner. No incumbrance has been placed 
 --« @pon the property, and when the bill was filed the rights of 
.. ~...wo-third parties had intervened. Withthe suit under which 
> they acquired title, fraudulently procured to be brought 
=: "tender a contract hetween Bailey and Johneon, and with a 
false allegation in the bill filed by the Trust Company, 
‘known by it to be false, the fact alleged béing a condition 
4 ss Se oceans right on the part of the Trust Company to 
=; bring the bill, will these men be permitted to hold this 
againet those who furnished the money to build it, 
‘Janda large part of which was received by them as officers 
‘and members of the Railway Company and Gonstrnstion 


red by way of dividends. 


BRIEF AND ARGUMENT. 


1. We respectfully call the attention of the court to Mr. 
A. H. Johnson. In 1871, he became iuterested in the con- 
struction company, then having the contract to build the 
road. 

The present 50 miles of narrow guage road, all that were 
ever built, were in operation in the summer of 1873 (p. 
488), and nearly all the securities had by that time been 

. Still in January, 1873, Johneon bought out 
J. E. Gregg and made himeelf president of the company 
and drifted to Helena to manipulate affaire in person. 
Notwithstanding the heavy load of debt the property was 
then charged with, Johnson interested himeuif in executing 
the second mortgage, so as to enable him to withdraw from 
the Union Trust Co. $480,000 of bonds at that time un- 
issued under the frat mortgage deed. 

In order to effect the negotiation of this block of bonds, 
he resigued to make room for Dorsey, who once more 
became president and the latter then made his second trip 
to England, where he succeeded in disposing of all of them. 

In January, 1874, he became permanently the pres- 
ident of the Arkansas Central Railway and remained 
such until it went out of existence, if it ever did. 
During all this time he was drawing large compen- 
sation, having entire control thereof, receiving the 
money earned and acovanting to no one. He evidently 
corrupted Edward Vernon, the agent of the bonad- - 
holders, by having him made vice-president and sending 
him to Europe under compensation to induce the bond- 
holders to advance more money to contiaue the construc- 
tion of the road, which could have been obtained if they had 
guaranteed the money would be used for the purpose con- 


cae ee 
templated by the subecribers. Failing in this, as he ought 
to have done, he retained unquestioned possession and con- 
trol at a salary of $7,500 per annum, accounting to no one 
for the receipts and disbursements. In January, 1876, A. 
A. Avery appeared at Helena seeking to enforce a judgment 
against the road and in order to avoid this he procured a 
suit to be brought in the name of Davis & Thatcher, and 
alleging that the Union Trust Company had been re- 
quested to bring a euit, but had declined. He, although. 
the President of the road, and claiming to be a large un- 
seoured creditor, had himeelf appointed receiver. Fearing 
thie would prove abortive and that it might result 
disastrously, he tonk advantage of one Wm. Bailey’s 
desire to get control of the road and they together 
formed a conspiracy to get the road between them- 
selven and entered into an agreement to that effect, a 
memorandum of which is attached to Bauiley’s 
testiaony. (R.p. 886.) On January 29, 1876, Bailey 
wrote Mr. King, president of the Trust Company, asking 
the intervention of the company in the Davis and Thatcher 
suit. Thie Mr. King declined, unless requested by the 
bondholders and provision made to protect the Trust Com- 
pany: Bailey then visited New York, conferred with Mr. 
Kieg, who-etill declined to do anything, uuless he had a 
- Fepost of the condition of the property and a request, in 
_ writing, by the bondholders, asking it to have the mortgage 
fevechveed. He returned, and after consulting with Joha- 
* eon, the receiver of the road, and J. J. Horner (RB. p. 
369), and to whom he had referred in his letter January 
20, 1876, as. being a proper pereon to entrust with the 
: — The reaper was left with Mr. Horner 
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hands of Tappan & Horner, as attorneys for the Trust 
Company, and consulted with Johnson; they Gled the bill, . 
Johneon resigned as receiver, the suite were consolidated, 
Bailey appointed, Johneon furnished his bond and was ap . 
pointed superintendent. Tappan & Horner filed application | 
in behalf of Trust Company, asking that large expeadi- 
tures be permitted, which was granted and Johneon’s 
pretended contracts paid; machine shops purchased 
from him when they already belonged to the road had 
been reported by him to the court as belonging to the 
road and which he had turned over to Bailey as such and 
took his receipt therefor. They, or at least Johnson, oper-. 
ated the road receiving what would be allowed to both the 
receiver and superintendent as compensation. He aleode- 
clared to Dorsey it was his purpose to load the road with 
receiver’s certificates which his father-in-law would take and 
then at the sale buy the road, which he did. After the de- 
cree in March every effort was made on his part and by 
Bailey, assisted by Tappan & Horner, to make the sale 
on June 18, 1876, abortive by pretended negotiations 
in New York, which resulted in Tappan bidding in the. 
road for the Trust Company upon a pretended telegram . 
from Mr. Peckham, which was repudiated; and strange to 
say they had the master report the sale ss having been | 
made to Bailey whom they knew had no money. The 
amount, $115,000, not being forthcoming, it was set aside, 
a new and amended order made, which made allowances - 
as follows: to Tappan & Horner $5,000, the Trust Co. 
$3,000, W. H. Peckham $1,500, Bailey $150 per month, 
which under the contract was to go to Jobneon who,. 
according to Bailey’s letter to the Trust Co. January 29, 
1876, had been priur to the receivership receiving $700 per 
month, and it also allowed Johnson as syuperintesdent $250. 
per month, and authorised the master to receive the acquit- 
tances for these amounts and the certificates in liea of pur- 
chase money. The total compensation allowed was about 


> Bats —_— 


$14,000, more than one-third of the upeet price. Imme- 
_ diately Johnson commenced to arrange to purchase the prop- 
erty by having money sent from Ohio to S. H. Horner. 
By an arrangement with S. H. Horner and J. J. Horner 
the upeet price was provided and S. H. Horner pur- 
chased the road, as claimed, for Johneon and under the 
arrangement he finally got the title to the road in 
1880, and atill owns and holds the same to-day, without 
the rights of any third parties intervening the property heing 
practically in the same condition. Will he be permitted to 
hold it against the bondholders, or will the Court charge 
him, as trustee, for those whom he has intentionally and 
Gesignediy defraiided? _ Can he be charged as trustee? 
Under the circu » Johnson could not purchase this 
property, directly. sdirectly; it was his duty to keep his 
hands off, no matter whether the road brought much or 
Tittle; much less could he scheme and bring about a condi- 
tion of affairs that would enable him to get the property at 
a 

*s Whenever a conGdence is permitted a duty is assumed 
and trust isthe medium by which chancery enforces mere 
duties in respect to property. Whenever one pereon is 
placed in such a relation to another by act or consent of the 
other, or the act of a third person or by the law, that he 
becomes intrusted for him, or interested with him, in any 
| gabject of property or business, he is prohibited from ao- 
quiring rights in that subject antagonistic to the person with 
whoee interests he has become associated. If one comes 
dato an interest, by the permission of another, or accepts 
= mi interest with another, by act of a third person, or by 
tthe law, as in the case of tenants in common under the 
BS | aime ‘will or descent, an implied obligation arises to eurtain 
ftadica as it in'the'form of trust. A Sduciary relation suf- 
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ants, and co-partners, tenants in commen coming in vader 
the same purchase or descent, and vendees up to the time 


of the completion of the conveyance.”° 


Keech v. Sandford, 1 Leading Cases in Equity, Part 
I. (4 Am. Ed.), 48. 


«In these, and the like cases, the law in order to pre- 
vent undue advantage, from the unlimited confidence, or 
sense of duty, which the relation naturally creates, requires 
the utmost degree of good faith (ubenima Adee) iv all 
transactions between the parties. If there is any misrep- 
resentation or any concealment of a material fact, or any 
just suspicion of artifice or undue influence, courts of equity 
will interpose and pronounce the transaction void, and, as 
far as possible, restore the parties to their origizal rights.” 
This doctrive is fully sustained by the three leading cases 
in equity and the great mass of authorities in the uotes,. 
both in England and America. | 


Fox v. Mockreth, 1 Ld. Cas. in Bq., Part I. (4th Am. 
ed.), 188; 

Keech v. Sanford, same vol. 48; | 

Huguenin v. Bosely, 2 Ld. Cus. in Eq., Part I1.,. 
1156. 


It was applied by this court in the the case of — 
Brooks v. Martin, 2 Wall. 70. 


‘«¢ These principles apply to all cases where confidence is 
repoeed ; to agents, attorneys, aolicitore, guardians, cash- 
iere of bunk’, directore of corporations, promoters of indue- 
trial enterprises, ete., to every one in short, who has entered 
into a fiduciary relation, or assumed an obligation by coa- 
tract, or otherwise, towards another which it would be a 
breach of trust or confidence to violate.”’ 


' Note to Fox v. Mockreth, pp. 260, 261. 


. Johnson was a promoter of the enterprise. President 


and director and had been officer of the court in respect of 
this property, was the superintendent under the receiver, an 
Officer of the court, at the time he purchased secretly 
through 8. H. Horner.. 

_ It was improper for the court in the first place to appoint 
A. H. Johnson, rvceiver. 


Williamson v. New Albany, etc., R. R. Co., 1 Biss. 198 ; 
neral vy. Bank, etc., 1 Paige, $11; 

Baker v. Admr. of Bockers, 32 Tl. 79; 

on arp eco eeeatii 72. 


It fo tree that Johuson thoagh receiver of the road dar- 
ing the pendency of the Davis & Thatcher! bill resigned 
whea the bill of the Trust Co. was filed. But thie resigna- 
tion wasonly a matter of form. It was done in accord- 
ance with an understanding had with Bailey, so as to advance 
the project hé then meditated of unlo«ding property on the 
company and securing contracts whereby he would acquire 
a large amount of receiver’s certificates constituting a first 
lien and enabling bim to continue his control of the road. 
He was cuperintendent in active charge and management 
aad paid as such; and, besides, received the compensation 
allowed to Bailey as receiver. Aea matter of fact, Bailey 
was simply used by Johneon as a figure head, and he posed 
nominally in the above capacity as a *‘blind.’’ Johnson 
was, to all istente and purposes, the real receiver. Bailey 
ewears that the holding of the position involved a loss to 
bim of over fifteen hundred dollars. To boil down the 
matter it looks as if he was given the privilege to wearhim- 
gelf out shaking the tree so that Johnson could catch the 
frait as it fell. ; | 
“"Wetake & that no court will safer itself to be deluded 
' By euch a practice, intended as it must be to defeat the op- 
- exation of just laws; but that it will, nevertheless deal with 
the parties in their true relations. 
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If the court ents Os eecanecaiene™ 
purchase the railway property. 

A receiver is regarded as occupying a fiduciary relation 
and the courts will not permit him, any more than any 
other trustee, to subject himself to the temptation arising 
from a conflict between the interest of a purchaser and the 
duty of a trustee. 


High on Receivers, sect. 193. 


This rule is entirely independeat of the question whether. 
any fraud in fact has intervened. 


Jewett v. Miller, 10 N. Y. 402; 
Slade v. Van Vetchen, 11 Paige, 21. 


In this case it-was Johnson’s duty as president of the 
Arkansas Central Railway Co. to speak well of 
the property and strive to have it realise the best 
possible figure in diecharge of the lawful obliga- 
tions aguinst it. Instead of doing so, however, he 
busied himself in decrying and condemniag it, and scaring 
off would-be purchasers. He adopted a systematic course 
of slandering the road and ite prospects, so as to destray 
its marketability and farther his own objects for biddiag 
it in. 

In connection with thie, is the significant fact, that he 
and Horner kept thie purchase a secret. There was, ne 
doubt, a motive in it; and they must have feared that adis- 
closure of the fact would prove hurtful to them. Thesaleteck 
place on July 26,1877. On Aug. 7, 1877, Messrs. Tappan - 
& Horner, the attorneys for the Union Trust Co., advised 
Mr. Wheeler H. Peckham of it by letter, ia . which they 
say: ‘‘As we telegraphed you, the Arkansas Central B. 
BE. was suld on the 96th of last month for the price and 
sum of $40,000. Our Mr. H. reached home from yoereity 
on the day of thesale. It wae with difficulty a purchacer 


O., (BR. p. 566.) 
In Alven v. Bond, Flan. & K. 196, the doctrine is 
very clearly set forth by Sir Michael O’Loghlien, Master 


of the Rolie, in the following language, p. 211: ‘*I do not 
at all agree with the counsel fur the purchaser, who 
' contend that ifthe court shall set aside this sale, because 
the purchase was made in trust for the receiver, it will 
introdace a new doctrine into a court of equity, and make 
an order which no other judge ever before ventured to 
make when I Gnd it to he the general rule of this vourt, 
founded on principles of public policy, that trustees, 
assignees of bankruptcy, solicitors or agents, for the 
assignees, and all persons filling any confidential office in 
gelation to the property to be sold, shall not without the 
|. special leave of the court, and probably the assent of all 
; ‘parties interested, purchase the property with which they 
© ave by their office connected ; I make no new decision if I 


~ apply that principle to a receiver, and hold that the pur- 
©. @haee made by him at a cale under a decree of this court of 
= @he property over which he is acting as receiver, made 
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without the sanction of the court or the assent of the parties 
interested, but concealed from both, cannot be sustained.’’ 

Fortanately for us this court has had cccasion to put it- 
self on record as to this question. And we confidently 
point to its deliverance in vindication uf the principles we 
desire to have applied in this case. Ia Michaud v. Girod, 
4 How. 508, the court, in the course of its opinion, say: — 

‘6 We concur with the learned judge in the Circuit Court 
in setting aside the purchases by which Nicholas Girod and 
Jean Francis Girod became the povsessors of their testator’s 
entire estate. But the morality and policy of the law, as 
it is administered in courts of equity, induce us toadd that 
those purchases were fraudulent and void, and may be declared 
to be so, without any further inquiry, upon the ground that 
they were made by the intervention of persons who were 


' nominal buyers of the property for the purpose of oun- 


veying it to the executors. Such a transaction carries 
fraud upon the face of it. It matters not in such a case 
whether the sales are made with or without the sanction 
of judicial authority or with ministerial exactness. The 
rule of equity is in every code of jurisprudence with 
which we are acquainted, that a purchase by a trustee or 
agent of the particular property of which he has the 
sale, or in which he represents another, whether he has . 
an interest in it or not— yer a personam — 
carries fraud on the face of it.”” °* ® 

‘¢ In New York there has been no relaxation of the rule, 
since the decision in the case of Davoue v. Fanning (3 
Johne. Ch. 252). It is a critical and able review of the 
doctrine, as ‘it had been applied by the English courts of 
chancery from an early day, and has been received, with . 
very few exceptions, hy our State chancery cvurts, as alto- 
gether putting the rule upon its proper footing. Indeed, 
it is not too much to say that it has secured the triumph of 
the rule over all qualifications and relaxations of it in the 
United States, to the same extent that had been achieved 
for it in England by that great chancellor, Lord Eldon.”’ 
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. “iggtee perchaser owes to the person with whom he is deal- 
(dng er-ee whees account he is acting, and his own individual 
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er -Jehneon, although nominally the superintendent of the 

+ road under: Bailey, wus acting for him and ae far as diea- 

ty canattech to Bailey it must attach to Johnson, he 

| in the dual capacity of superintendent under the 
earth eenttnenet theorot 

, af Seatomats oficonscience can treat with Johneon in any 
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eeu aside from sal disability, he labors under another 


Dm Draty v: Oross; 74 U. S. 808; 
Rea: 0. Howard, 74 U. 8. 892; 
: Jackson v.' Ludeling, 08 U. 8. 616; 
Butta 0. Woods, 81 N. ¥: 817; | 
0 Mareay,' ‘80 'N. Y. 207. 
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thee enee of eckson 0. Ledeling, 88 U. 8. 616, thie 


eo ohare. 


- The case of Drury-v. Cross, 76:0. 8: 808; ts evenan a 
strong and very applicable to the “state siesta 
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And in harmony -with thie well established principle, 


the concern, to make.a profit by ‘hie declinge with thew: 
cern. This case ie in a line with the curreat:of American 
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| erty to certain directors of the company, the court, in sus- 
(~ faining:the prayer for relief, eay:— 

_: The defendants can take notbing from such 2 sale thus 
;  mede.::. Were we to custain it, we should sanction a great 
moral and. legal. wrong, give encouragement to faith- 
lessness to trusts and confidence repused, and countenance 
combinations to wrest. by the forme of law from the unin- 
- formed, and confding their just rights.’” 

:. _. Without a farther reference to particular decisions, we 
_ @esige to: quote. from Rorer on Railroads, 1 Vul. 214, where 
the rule is tersely steted in the following words : — | 
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: @falee statement; it was a collusive 


fect. “This..court’ has had ‘few if any 
ulfraad hes been oo clearly. shows. 
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took no steps.to notify the bondholders of the pendency of 

‘the suit until after the final decree and then in their letter : 

they do not inform them of the upect price fixed by | 

tie “court: ‘ Atthe‘tale-on June 18, 1877, Mr. Tappan, se 

representing ‘the Trust Co.; was.a bidder against S. C. 

Cook‘who-was thea pretending to be bidding for the bond- 

‘holders; and they bid against each other and the road after | 

‘being ran: ap to'$115,000 wae struck off to the Trust Co., : 

‘Mri Peckham was notified by wire, who immediately re- 

pudlidted the'sale, and they permitted the Master to report ' 

té-the court that Bailey was the purchaser without disclos- ; 
ing anything about the circumstances. This eale wav set avide 

‘aud & vew‘order made in which they had $5,000 allowed | 
thémiscives ‘and other allowances before referred to the 

aind@nt Of $14,000, and ‘procured the places and times of 

‘aiivertisoment to be-changed from that provided in the 

igéi When the second eale occurred Mr. J. J. 

agreed: to farnish Johnson with his allowance 

- fenldet thet he: (Johoeon ) conld raise $40,000 with which 

G6 qerelings: tho’ foad,and:‘advieed with his father and 

‘betlhen;'8/H. Horaér, ie order that they might furnish 

9; ‘knowing: fall: well: of Johnson's relations to the 

~srao rcgeepnadtsoggliedinaretigs out of said 

x Ite: most remarkable conduct to he 

sweeten part of ‘an attorney to- 

ie done holding Johason’s position to 

| $Y 90/20 to realise nothing for those 

ty oorrt fan « his. testimony as. to the 
nihil for ‘a acquiring's helf interest 
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she cstiet: Hie supheted theveale te Mr. Peckhien: 3 
dated Ang. 7th, sev?, ts stints Govan aalaineen 
difficulty a purcbsser with money could be foendtetidel -_ 
the road. It was only by arousing an' interest 1 a 
zens that the money could: be raised. ‘The ate. 4 E 
loaned and advanced the money selected 8. pre <4 
member of the banking firm of J. 8. Horner and Gena: 
trustee to represent them; and he bid off the:road weal i 
trustee.” (R.p. 548.) hrowway . % 
Why did he make such «statement lenvinny i tenpieahtalt , 

that outsiders had purchased the property? Did hewausts  % 
conceal the fact that it had been purchased for Johasomand = 
that he was one of the philanthropic citisens assisting there- 
in? This alone shows an evident purpose: to conceal the 
true state of fucts. A deed was made to S. Hi Hornerta: 
dividually, not as trustee ; and as early as Dec. 6th, 10I%a = 
deed from S. H. Horner to the Arkaness Midland’ RB: Bi 
Co. was prepared which was not finally da 2 
til Jan. 8rd, 1880, and recorded March 11th, 1880: :Thie 


shows conclusively the course the title shouldtake wasther | 


oughly understood. Why was not the deed delivered thas? = 
When it was delivered we find that Johnson was president; 
J. J. Horner vice-president and 8S. H. Horner seorétaryef «7 
the Arkansas Midland railroad. During ali thixttmensd = 3 
the scratch of a pen existed to show that 'S.'H:'Heene! idl® 
this property other than as his own. Nothing tiehowehee 
Johnson had any interest in the property; aad'hothiag' | a 
show that Johneon owed J. J. or S. H. Horneraelaghe 
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Ig Gamble. tells the truth when did J. J. Horner acquire an 
interest if not on the day of the sale? He claims the first 
‘time he aequired any interest was on July 15, 1880, when 
‘thie most magnanimous assignment was made to J. J. 
Horner ead 8. H. Horner of half interest in consideration 


of$100,000 to be paid out of the earnings of the road. 


When Gamble was offering to pay $200,000 cash subject 


to approval of the title; we call special attention of the 
Court to the peculiar reasons given by J. J. Horner for this 
pretended. purchase (R. pp. 457, 458, and 459), and also 


‘the.testimony of .his brother S. H. Horner, the man who 


purchased at the sale on July 26, 1877, and who acquired 
en interest under this remarkable assignment (R. p. 567, 
bottom. of page). These answers and their conduct show 
plainly. A. H. Johnson, J. J. Horner and S. H. Horner. 
were.the real purchasers at the sale on July 26, 1877, and 
that they had covered, up the title with the evident purpose 
_ gad igtest to mislead those who might be interested in hold- 
ing them to an accountability. 

, Mr. Horner cannot escape from the capacity in which he 


) _, bes. been.found, nor feom the responsibilities and lishilities 


by-law. ‘What hes been said and the authorities 


apply with greater force to him. ‘ ‘There is 
eecoeiaty." says Lord Chencellor Weet- 


Mert — aang i a mae 


- ineel-sate 


ee ee ee 


. 
LO Cel ne as il: tty 


. 
I ee ee ge 


the sale ‘was fairly made and for what at the these rad 


considered by all parties a fair ptice.”” 
> sete 
James Ex parte, 8 Vesey, 887: mag 
O’ Dell v. Rogers, 44 Wis: 186,179; = === ** 
Baker v. Humphrey, 101 U. 8. 494; | nee 
West v. Waddie, 88 Ark. 576. jie 


_ In Hall v. Haslett, 1 Cox, 134, Lord Thurlow says: “Ne 
attorney can be permitted to buy in things in a coutes Of 
litigation, of which litigation he has the management. Ts 
the policy of justice will not endure.”’ ies 


It will not do on this record for Mr. Worse tocaphivtiee: 4 


become divested of fiduciary relations anJ now stands 6 


lations to his clients in respect of the same property, & 
with whom he, while attorney, acted in the conduct of 
litigation and furnished with means to take thas whol 
the law did not allow, and of which diesbility he was bosutl 


to know as a lawyer. 
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We next respectfully call the attention of the co 
to the course takea by the Union Trust Company, ‘thi 
trustee in these mortgages. It will be actieed under the 
testimony that the Trust Company declined to ; 
the Davis & Thateher suit and declined to institute Sissi 
closure proceedings except upon request of the boadienik 


ere (B. p. 607). Under the mortgage it had no authivity: 3 


és Twelfth. It is hereby declared and agreed thet it’ ohall 
be the daty of the party of the second part, ite subouseet UP 
successors, to exercise the power of entry hereby granted 


ee «- 
’ 


> cee 


a. 
.. 
am a 
-- 


— 


NR ate Say 


or the power-of sale hereby. granted, or both, or to pro- 
coed, by suit or suite in equity or at law, to enforce the 
rights of the bondholders under these presents upon a ree 
quisition in writing by the holder or holders of one-third in 
amount of bonds which may be at. the time outstanding, 
and upon euch requisition and a proper indemnification by 
the person or persous making the same to the purty of the 
second part, ite successor or successors, ugainst the costs 
end expenses to be by it-or them incurred, it shall be the 
duty of the party of the eecond part, its successor or suc- 
cnesors, to enforce the rights of the bondholders, under 
these preeéats by entry, sale, or legul proceedings, as the 
gaid party of the second part, its successor or svocessors, 
> being advieed by counsel learned in the law, shall deem 
: most expedient for the interests of said bondholders.”” (R. 
¥ 1; It not only failed to oheerve the conditions of suid clause 
but failed to exact the indemnification required; for, had 
eee oe latter it would have thwarted the scheme 
entered ato between Bailey, Johnson, and 
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pS Silicieliiearvaies the terme of this clause in the mort- 


> 4 te 
Pe et le Oe hie? 
rm - ne id 


ie 
Ny 


a a ts 
Py, ie 


ee 
es 


Fes eo all, and having proceeded without 
bority required hy the terms of the mortgage its 
<n ee the bondholders under the mert- 


5 ee | 

a" 4 “ae fs agl o 
ee Slee cake e ze 
a ae, Ze 4 


a om 
ate” «2 hae ft ae 
é hairs 


al.Railway Company to the amount 
ream bet the ener 20 rupee 
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¢ company and was known to it 
Peeled sc the mean was marked by bad 
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E gigi ana centile: precedent to the right of the Trust | 


—= $i <a 7 
faith towards ite csetué gue trust and brook gm oro 
of duty as amounted to frand in law... 2. SS 

Not a single bondholder was demanding the paymenhied 
a single dollar upon the, uapaid coupons, ; and..for. aught 
the Truet Company knew would not, . but were: 
waive or excuse the . default. Not only did.is violete tha 
conditions precedent contained in the mortgage, whieh mene. 
necessary to he observed before it had any power,ta.. pre, | 
ceed to foreclose, but it did not even notify.or atremgs tq 
bring home to the knowledge of .the bondholders, cent 
that it hud proceeded to foreclose the mortgage. . Mr,.3 
the President of the Trust Company, testified, he oh 
it no part of the duty of the Trust a 
bondholders that foreclosure proceedings hed been inst; 
tuted or were pending; he eaid, the bondholders genexelly 7 
come toit. (BR. p. 891.) We claim that the Tract Opmr. 
pany having no power to institute thie euit,. ond haying. “a 


Johneon, and by the Trust Company violating the +0 
ments of the trust and the property having been..:90 


svuvtalons te thavn bun apestguginamnestangananaaa ee 
We cannot emphasize the proposition. any. etronger then % 
Mr. Justice Matthews did in that:case when he sqizesii = 3 

‘¢ The eighth article of the conditions of the mortangm a 
which relates to this subject, containe the. ee a4 


therein described, and the mortgagor notified. 
trustees, ‘ upon the written . request of. the;.b 
majority of the said bonds then. 
to collect hothpeiecipal end laters of alana di 


iteniiag, ky Sitetlonare end sale of eakd property, or other~ 
wea; as herein provided.’ ” 

SSB ts contended ca behalf of the appellees, that without 
‘Sua dant chamse thie trustecs -have the sole right to act, a0- 
Cieding to their discretion and apon their own motion, ia 
@eblaring the principal sem dee of account of the default; 
(ea that epen enth declaration and notice by the trustees 
the whole cam becomes duc irrevocably for all the perpose 
Of the mortgage; co ‘that thereafter the trustece at their 
Sptton, may Glee bill for forecicsnre and cale, or may iu- 
ss tievene, in ease such a bill is Sled by any bondholder, 
‘Qetlared to be, and hence, actually due ; and that the office 
ee ean the written request of a ma- 
atthe bondholders is merely to make the obligation 


tticole mast:bo taken together. It is, in fact, 
2 te: dirested to a single ond. And the nature of 


which the parties were at liberty to 
| s nothing in it illegal or contrary to public 
Soar dagen it is 


ie Hoyos 0. Clark, 7 Paige (1.Y.), 
0. Lae, 9 Black. 499; Olcott v. Bynum, 17 
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and controled by a majority, and these ofa vegio eral. 
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‘bender the right to veto the prosoding of the trostes 
» Indeed, the other construction contended for, which 


declaration and notice of the trustees, for all the purposes 
of the mortgage, if they should delay or refuse to file a bill 
for foreclosure and sale, it would still be in the power of a 
single bondholder to proceed.for himself and associates di- 
geotly for the same object, and to procure the same relief. 
It ‘ie therefore our opinion that, even had the trustees 
sightfally declared the principal sum of the mortgage debt 
_ due, and given the proper notice thereof, nevertheless, the 
foundation for proceeding to foreclose for that cause, and 
of the decree requiring payment of-that amount, would fail 
without: proof that the bill had been filed for that 
8 purpose, upoa the written request.of the holders of a ma- 
* . Jevity of the bonds then outstanding. It is not disputed 
' < Shat no such proof is to be found in this record.”’ 
q «< The. evidence in this case discloses that the request was 
~~ gpade “by Bailey as the pretended owner and represent=tive 
© @f 950,000 of. mortgage bonds when the bonds outstanding, 
_ St0nrding to the records of the Trust Company as exhibited 
_ dw testimeny, showed them: to amount to $1,200,000. In 
> $ruth and fact Bailey did not and never had owned a siugle 
’, qpond, of said road nor had be represented one by authority 
i opens Seemehcet soo Tone Co. took no pains to 
a sim ‘the truth of the fact or require any proof from 


ys 
f 


e- rt the statements contained in his so called requi- 
= <i mndnon Anew ie, were true. The execution 
_ e dend. not-slone in the institution of the 


jng to Mr. Dorsey, President of the road,the bonds entenated: 
to it without exacting affidavits as to the completion of;the 


successive sections of ten miles of road.as requised by the 4 


mortgage. This failure of duty enabled the officers: and 
directors of the Arkansas Cpatral Railway Company.toim- . 
pose upon the confidence the public abroad had in its:e 
cate that they were buying bonds of a completed railroad; 
wines in Ah eRe ee Oe 
could have been practiced. . 


IV. 


It may be contended that inasmuch as bonds to.the 
amount of $461,000 were filed iu the registry of the court 
after the decree had been passed, that it operated as sa 


taking advantage of the violation of said clause by the 
Trust company. Under the circumstances leading to the 
institution of this suit this position is not tenable; wrath 


there being $739,000 other bonds outstanding for aught it 
knew they had all joined in a request that thesuitshuuldbe | |; 
instituted. If the Trust Company instituted the suit with, —s_; 
out a request being made as required and had gone so far as | 
to have a final decree passed, how are the bondholders to be 
estopped when only about one-third of them filed their bounds 
in the registry of the court. They were misled by ‘the 
wrongfal act of the Trust Company procured throegh the 
conspiracy between Bailey and Johneon, and after they 
fasten the property in Johnson’s hands, he cccupyiag 
fiduciary relations towards the property and the bondhold- 
ers, it would be inequitable to permit him to plead his own 
fraud and the neglect on the part of the trustee to work-aa 


a mental bill; and it was argued that inasmuch as a majority 
» +  @f the boadholders had thus made themeelves parties to the 
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estoppel asagainst the bondholders. The only reason for per- 
thitting an eatoppel in any case is because the party against 
whom it ie to be enforced by omission or commission, has 
Gone something which bas led the other party to place him- 
self in a position he would not otherwiee have done, thereby 
working s fraud upon him. The Trust Company, Bailey,. 
Johnaon, and Horner, brought about a state of affairs that 
led some of the bondholders to file their bonds, the pro- 
cesdings were collusive and they cannot now plead their 
own frand and gross neglect of duty as a har to relief. 

‘A party is not permitted to deny 2 state of things 
which his conduct or misrepresentations led another to be- 
lieve existed and to act in accordance with that belief.’’ 


- Morgan v. Railroad Co.; 96 U. 8. 716. 


In the ease of the Chicago & Vin. BR. BR. Co. v. Fosdick, 
supra, where the bondhuiders denied the right to the trus- 
tee to proceed in the matter of the foreclosure without a 
request having been previously made ia writing by a major- 
ity of the bondholders, it appeared that after the bill for 
foreclosure had been filed by the trustees, that 2 majority of 
the bondholders came into court by an amended and supple 


cause, that the objection could no longer be raised that the 
$rustees bad violated their trust duty in starting the suit 


without the prescribed requisition. 
The point wae urged in a very forcible manner by coun- 


[ ‘eel, om a motion for reconsideration. In the course of 
; thelr’ showing they said: « We submit that the filing of 
B® ea ste bill by a major ity of bondholders, in 


by . m= 6 
We call attention to the fact thet laches kas not been 
pleaded in the answer. It was an afterthought te try and’ 
interpose lapee of time in order to protect themesives ia ; 
costuis que trust by fraud. A. H. Johneon, as hereinbefore 
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fally det forth and sustained by the record, was guilty of 
milscondact, inismanagement, bad faith, and freed in fact. 
The purchase of the property on July 26, 1877, by 8. H. 
Hornér was under a setret arrangement and not fully dis- 
Gloced to any one until the Gual consammation of the orig- 
inal scheme on July 15, 1880, wlien Johnson conveyed, or 
designed, a half interest in this property to J. J. & 8. H. 
’ Horner in consideration of $100,000 to be paid out of the 
net carntngs. 

For aught the bondholders knew S. H. Horner was the 
real owner ; up to that time the report of the Master and 
the latter’s conveyance disclosed no trust and he held it in 
his own name until January 3, 1880. Not until the deed 
was. filed for record March-11, 1880, was there anything 
that any bondholder could lay hold of, whatever might have 
been their suspicions as to wrongdoings and frauds prior 
thereto. The Trust Co. had declined to give them any in- 
formation as to its own action and the condition of affairs 
and its neglect of duty and violation of the conditions of 
the mortgage were really unknown until Mr. King’s testi- 
thony was taken and the letters and communications in its 
custody unearthed by process of law. The bondholders as- 
sumed, as they had « right to, thas the foreclosure proceed- 
ings had been instituted upon a papper requisition ; and that 
the bonds had been issued in all respects as required by the 
mortgage, the certijcate of the Trust Co. appearing on all 
© of them; with the Trust Co. refusing to impart any ivfor- 
=> -mation and the title of the property standing in the name’ 
» @€.8. H, Horner individaally, the bondholders bad nothing 
f upon which they could.act and they possessed no facts 
Be pal ny ray Aumoedm bill anti 8. H. Horner con- 
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purpoee of availing themeelves of the ples of Jackes; if sm 
it would be adding fraud upoa fraud. The sale was made 
to S. H. Horner July 26th, 1877 and the original: bill was 
filed Sept., 1881, four years after the sale, yet the frauds 
were not consummated and completed until July-15th, 1880. 
S. H. Horner held the title from July 2fth, 1877, to March 
llth, 1880. Can these gentlemen accomplish their ‘per- 
poee by coveriag up the property and then plead.the time — 
they had it concealed as part of the time to be arene 
asabar? We think not. 

Lord Erskine, in Catterell v. Purchon, Forrester, « 
says: = Ho Length of tine ans guemaatiie Gunna 

a fraad.”’ 

Lord Worthington, in Allen v. Gregory, 2. Baw. 288, 
says: ‘‘ The next question is, in effect, whether delay. will 
purge a fraud. Never while I sit here. Every delay aide 
to its injustices, and maltiplies its oppression.” 

The bill alloges that the frends, inlerepresentations, sled 
conducts, neglects and misfeasances complained of were 


brought to its notice only within the six months next pre- 
-eeding the date of its filing. _ p. 37. 

Laches and the statute of limitations are of no avail as 
defenses where the relief sought is founded on a charge of 
secret fraud, and the suit was brought within a reasonable 
‘time after the fraud was discovered. 

Meader v. Norton, 11 Wall. 442. 

Time will not in general run against a party so long as 
he remaims ignorant of his title to relief. And Mr. 
Pomeroy, in his well-known treatise on Equity Juris- 
‘pradence, Sec. 917, states the rule clearly in these words: 
*¢ No lapse of time, no delay in bringing a suit, however 
long, will defeat the remedy, provided the injured party 
‘was; during all this interval, ignorant of the fraud. The 
duty to commence proceedings can arise only upon his dis- 
-covery of the fraud; and the possible effect of his laches 
will begin to operate only from that time.’’ And this 
‘view is supported by a long current of authorities. 


Veaszie v. Williams, 8 How. 134; 

Wambuarsee v. Kennedy, 4 Dessau, 474; 
‘: ' Haywood v. Marsh, 6 Yerg. 69; . 

- Hanell v. Kelly, 2 McCord, 426 ; 

Huston v. Cantril, 11 Leigh, 136. 


Time does not begin to run against a man, so as to bar 
‘the remedy anti! he has full information of his rights and 
‘Munson v. Hallowell, 37 Tex. 457 ; 

Tate v. Tate, 1 Dev. & Bat. Eq. 22; 

- Ceoft'y. Arthur, 8 Dessau, 223. 


And courts of- equity have interposed to prevent the bar 
-of statutes of limitation in cases where a party has perpe- 
¥ (eated.s frand which has not been discovered until the 
3 _ -ttatptable bar may apply to it at law. That the enactment 
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justly deprived. 


Bond v. Hopkius,. 3 Seb. & Lefs. 660; ry 


2 Movy Eq. Jus., p. WE; | gh: 
Lawrence v. Rokes, 61 Me. 38. 
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tp, defant an. acknowledged right, is based upon the idea 

that a, presumption is raised that the right has: been aban- 
dpnad; but this presamption will never prevail against op- 
 ‘Poning facts and.ciroumstances outweighing it. 


Nelson v. Carrington, 4 Munf. (Va.) 332; 
Reardon v. Leary, 1 Litt. (Ky. ) 53; 
Barkhead v. Coulsen, 3 D: & B. (N. C.) Ch. 77. 


Bat we desire to make clear the distinction between a 
onae af -coorat and actual fraed as this is chown to be and a 
enen cimply of eouctractive frand in the application of the 
doptiind of laches. . ln the latter instance it can well:be 
call that the, complaining party must be charged with 
knawiedge of the fast and cccurrences he complains of, 
ag, with uenscnable, diligence be might have.acquainted him- 
esif.cencerning them aad unreasonable delay in the enforce- 
mont: of, hie rights ehould fail to provoke into activity the 
ee: But it ie-different with a case 
grenndad.on - ) 
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: do not coly to aay eqinhn demand, cout of owt 
oe fe adopt them ; or at least take. the. 
aE * for their guide, ie. eases _ to thee: in..whish. 
Py statute apply at law. Still within what time s.constenstien: . 
Be trust will be barred mast depend upon. the. cisenanatgnens. 
te of the case. There is no rule.in equity which .eupiadep the. 
consideration of cironmetances aad ia a case of actesl frend, 
: we believe no case: can be found in. the beoks . yeas 8 
court.of equity has refased to give the relief: 
lifetime of either of the.parties upon. whem. 
Bt proved or withia thirty years. after it hae been. 
| i | or became known to the party whose rights ore etal fe 
: se.” trivia 
: We: veature. to say thet ia ell the decisions of, this sonst 
i 14 in which laches was; sustained. as a bar.to,relief,,none-ig;. 
+ Hee volved specie questions|of actual fraud. neers 
a For inctance:— E 
a i In. the ‘ease: of. Selliven ». Postiand & Kan. By Ba,Qev: 3 
a 94.0.8. o06, shacnsann a-dale f een Sipe. URNA b 


“ 1868 end: 1868; during: bin abacsee in.the.wan. 
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who conmayed. it to. eee PA 
eny:  For.anene shan teouty-Ge0 yeam: the wi 
hane acquiessed inthis enle, aad it ie mone tha 
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iiiid-othiers. Tho court says, «¢ the money invested was lost 
- Gant “ile? instant “it was invested in bonds scoured by 

éinbftgiige’‘on ‘a road which had ‘an existence only in 
natne.’." If they' bad any just ground of complaint, it would 
wévits tn be against those whose representations induced them 
th 'puirdhase the bonds, ‘and who'weed the proceeds for pur- 
poses other thas building the -road.”” 
‘How ‘the ‘court below, -if it read the testimony, could 
have inserted’ this in the opinion, we are unable to conjeo- 
ture. ‘The’ bondhelders furnished the money to build this 
fifty miles of read, ‘the balance of the proceeds were taken 
by A. H. Johnson, Gregg, Dorsey and Tappan:& Horner. 
admits the bondholders were defrauded, 


The court practically 

‘bet tiaving-all'the parties Before it does not seem disposed 

to*fasten the wrong upon any one except the complainant. 
He 


the’ fact'that J. J. Horner was Vice-President 
end Treasurer during’the construction of the road. No 
motics is taken of the ‘Sduciary relations occupied by all 


= parties ‘concerned in thie property and finds no fasts exoept 
tht ‘thie. 
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and mesitorioun ; that it is, at least, catitied:.to the:visihig = 
remnant. of what it was defranded audecesideringthossil = 
and secret manipulations and frauds adopted. by: the as 
fendants, reinforced as they. were by the trustes, whom it 
had every reason to honor with confidence that ¢:‘exer- 
cised reasonable diligence in the presecution of ite tights. 


VI. 


We call attention of the court to the position occupied 
by Mr. 8.'H. Horner, who purchased this property at She 
sale on July 26, 1877. There can be no doubt, about the 
fact that he purchased the came as trustee for all panties 
in interest, and we direct attention to his own 

which is to be foundon page 564 of the Recordes ‘Ex. A.” 
This was an express trust voluatarily assumed and, ip. :pur- 
suance thereof be bid in this property soon after; is ender 
to relieve himeelf from the obligations of thie trast. and 
_ without the assent of the heneficiaries he caused the man- 
ter to report to the court that he hed made the perebuce ia 
his individual capacity, inatead of *‘trastes.""~ 

We contend that innemach es the property bad been 
struck off to him «as trustes,’’. ander eald agreement, that 
he could oot ofteruardy, ty hie own caty Gitah Wiener 
that relationship. 

The rule of law un this point le clearly settled, aad ie 


sll 
| gee teusten eppaiatad .in the mansor pointed .cat in ¢he Soir? 3 


2 ., Shephard eo. Melivens,4 Johns. Ch. 136; 

| Greig v. Onnly, 8 Marb. Ch. 76 ; 

Drane v. Gunther, 19 Ala. 781 ; | 
Thatoher ». Candee, 8 Keys (N. Y.) 157; 


Conger v. Holliday, 11 Paige, 319 ; 
Ridgley v. Johneon, 11 Barb. 587. 


8. 1. Beener comes within the above rule; and, we in- 
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Corning ». Baxter, 6 Paige (N. Y.) 178 ; 
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hes answered or not. . 


Bacestt.¢..MeDowell, 13 Wis.444; ee 
Bevitt v. MelIntosh, 41 Miss. 516; oo obeh 
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Thies court has in. effect approved of :the nesssity: ef 
ascertaining the amount of the mortgage debt in order te 
reader a decree Gual, for in Railroad Co. v. Swasey, 28 
Wall. 405, it held that a decree which does not fix the 


grave error, fatal to the validity of the decres. 
Vin. R. R. v. Fosdick, 106 U. 8. 69. ees 
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Byers v. Sarget, 19 How. 808; - 
Wright v. Wileea, 8 Yerg. 294; 
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im many cases will reader a eale void. | 


Beebe v. De Bana, 8 Ark. 510. 
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upreme Court of the Muited 


No. 69. 


THE CREDIT COMPANY (LIMITED), Comrzamans, 


ARKANSAS CENTRAL RAILROAD COMPANY amp 
Ornens, Duraupars. 


L 


The decree in this case was made on a final benriog. of 
the cause and entered at the October term of 
for the eastern district of Arkanens, to wit, on 
1888, N. and J. Erb appearing for the solicitors and’ 
and G. B. Rose and Charles O. Waters for the 
and on the eame day and immediately on the entry of-the 
decree an appeal was asked and allowed by theeourt. 
The decree is “ that the bill of complaint be, and th 
is hereby, dismissed for want of equity at the cost of. 
complainants, and that the defendants have and resove 
said complainant all their costes herein , 
execution therefor, from which decree and 


complainant prays an appéal to the Supreme Court of the 
United States ; which said appeal is granted.” 
(Record page 90.) 

In Brown vs. McConnell, 124 U. 8., 491, this Court held— 
“If an appeal is taken by the action of the court ir: session 
before the end of the term st which the decree is rendered 
no formal citation is necessary, because both parties being 
constructively in court during the entire term they are 
charged by law with notice of all that is done in the case 
affecting their interests.” 


If. 


It is true that the bond was not given and approved till 
January 22, 1885. On the same day a citation was signed 
and ‘issued by Justice Miller. This citation was unnecessary, 
unless made necessary solely by failure to execute the bond 
during the term at which the decree was made and entered. 
‘The complainant.could have filed the bond in this court, 
even after a motion to dismiss. : 

:+ Reilly vs. Edrington, 96 U. 8., 724. 
Draper ve. Davis, 102 U. 8., 870. 
Brown ve. McConnell, 124 U. 8., 489. 


iil. 


_ The only possible reason for a citation when the bond is 
filed after the term of the decree, and after an order allowing 
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of the bond. It matters not whien they are notified of that. © 
fact, if notified in time try the case here. Lat; Sea pegy 


In a similar case this Court held: 


PRtiagpipire ig es 0 ne taken until after the 
term, a citation is required to bring the appellee before 
although, if the case is docketed rate | 


, 
vi 


power to make all orders, consistent with proper pele 
which are needed in fartherance of justice.” | 3 
Brown ve. McConnell, 124 U. &., p. 491. . ie 4 
Also Hewitt ve. Filbert, 116 U. 8., p. 142. , Se 


In the case of Brandies ve. Cochrane, 105 U.S, 268,ade = 
cree was entered August 2, 1879, and on the. same dayan ~~ 
appeal was allowed on giving bond according to law.. “No 
bond,” says this Court, “ was ever given under this allowanes, 
and the case was not docketed here at the October term, 
1879. On the Ist of August, 1881, the circuit judge ap- 
proved a bond for an appeal from the decree and signed @ * bh 
_ Citation. Te tenkien oe Oo ane eee 4 

clerk and the citation served on the 18th of August.. On = : 
the 8th of Octuber the circuit court entered an order allen 
' ing the appeal nunc pro tunc as of August 1. The cass w 
regularly docketed in this Court on the 18th of Detalee, 
The Girouit judge by taking the security and. 
citation, allowed an appeal. No formal order of 
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was necessary. The appeal was therefore taken in time. 
The order of October 8 was not required to give it effect.” 
Citing Sage vs. Railroad Co., 96 U. 8., 712. 
Draper vs. Davis, 102 U. 8., 370. 


V. 


The defendants made no motion to dismiss, and even if 
the appeul had not been granted at the same term of its ren- 
dition, but rested alone on the action of Justice Miller, 
taken January 22, 1885, the case must now be heard and 
tried on its merits. 

In the case of Brooks vs. Norris, 11 How., 208, a motion 
to dismiss was interposed by the appellee before entering 
upon the hearing of the case, and the Court held only that 
he could raise the question “ by motion to quash or to dis- 
miss the writ.” In the case at bar the appeal had already 
been granted on the day the decree was entered, all parties 


being in court. Nothing remained but to filea bond. That 
could have been done here as well as in the court below. 
The citation in this instance was merely to inform defend- | 
ant of the filing and approval of the bond. He unques- 
tionably had the notice, because he comes into Court and © 
tries his case on its merite. The law is fully complied with. ° 


J. P. Henperson, 
M. G. Reynops, 
For Appellants. 
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was necessary. The appeal was therefore taken in time. 
The order of October 8 was not required to give it effect.” 
Citing Sage vs. Railroad Co., 96 U. S., 712. 
Draper vs. Davis, 102 U. S., 370. 
V. 

The defendants made no motion to dismiss, and even if 
the appeal had not been granted at the same term of its ren- 
dition, but rested alone on the action of Justice Miller, 
taken January 22, 1885, the case must now be heard and 
tried on its merits. 

In the case of Brooks vs. Norris, 11 How., 208, a motion 
to dismiss was interposed by the appellee before entering 
upon the hearing of the case, and the Court held only that 
he could raise the question “ by motion to quash or to dis- 
miss the writ.” In the case at bar the appeal had already 
been granted on the day the decree was entered, all parties 
being in court. Nothing remained but to filea bond. That 
could have been done here as well as in the court below. 
The citation in this instance was merely to inform defend- 
ant of the filing and approval of the bond. He unques- 
tionably had the notice, because he comes into Court and 
tries his case on its merits. The law is fully complied with. ' 


J. P. Henperson, 
M. G. ReyNoLps, 
For Appellanis. 
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Supreme Court of the Muited States. 


OCTOBER TERM, 1868. 
No. 69. 


CREDIT COMPANY, LIMITED, Appgtianr, 
v8. 


THE ARKANSAS CENTRAL RAILWAY COMPANY 
ET ALS., APPELLEES. 


Appeal from the Circuit Court of the United States for the Eastern 


District of Arkansas. 


This bill was filed by the appellant on the 15th day of 
April, 1882, to set aside a sale of the Arkansas Central rail- 
way, made by the master in chancery on July 26, 1877, 
under a decree rendered in the district court of the United 
. States for the eastern district of Arkansas, at Helena, on the 
17th day of March, 1877, at the suit of the Union Trust 
Company of New York against said railway company, fore- 
closing a mortgage executed to secure certain bonded in- 
debtedness. 

The bill charges fraud generally in the institution and 
prosecution of said suit and in the sale and purchase of the 


SE ie or a 
TRE ig. ORD et we : 
Ra Aare: ar es bat *; 
= ; 


ae 


2 3r 


LA et % & r ¥ +2 
Baa ithe Lis I hE wana Bn 
RT Re PCT: rae bee, 
£ ee | s a ee »* aes “A % 
: Piet. Fy a. 
; 


SRR citi ah oh ine AS De Sg Mea ait Gee. ho: 
us 


. iz oe : “. 
PE eek Gate ee 
< “> S i 
gee PLT RTS FS 4 
~~ “4 


railroad, and seeks to have the purchaser declared a trustee 
for the bondholders, a resale of said railroad, or that the 
bondholders be decreed to have an equity of redemption on 
paying amount bid at such foreclosure sale. Much of the 
bill is devoted to charging fraud in the construction and 
management of the railroad before the institution of the 
foreclosure proceedings, the pertinency of which counsel is 
unable to see, but the allegatiuns of fraud are not definite 
or specific and entirely too vague to put any one on the 
proof. So far as it is possible to define the allegations of 
fraud they are as follows: 


1st. That the suit was improperly brought by the Union 
Trust Company, it not having been requested by one-third 
in number of the bondholders. 


2d. That Tappan & Horner, atiorneys-at-law, of Helena, 
were entrusted with the conduct of the suit, and they were 
interested as stockholders and officers of the railway com- 


pany. 


3d. That they, said attorneys, conspired with A. H. John- 
son and others to procure the sale and purchase of the road, 
and, to that end, procured orders for improvements and re- 
pairs to be made by the receiver; caused Wm. Bailey to be 
appointed receiver and Johnson superintendent; did not 
notify bondholders of the pendency of the suit ; did not 
prosecute the case to jlecree with sufficient celerity ; after 
decree caused sale to be unreasonably hastened, and did not 
cause the master to adjourn the sale when requested by 


Alfred Sally, agent of plaintiff. 


“hey 


“hey 


5th. That in first decree there was provision made for pur- 
chase on behalf of bondholders and reorganization, bat in | 
second decree this was omitted, and also there was no 
requirement of notice of sale to be advertised in any news- 
papers outside the State of Arkansas. | 


6th. That A. H. Johuson, being president of the sali 
company, could not become a purchaser, except as trustee 
for bondholders. 2 


7th. That all these facts were unknown to appellant, and 
only came to its knowledge within six months before the 


filing of its bill. 


The construction of the Arkansas Central stele was 
commenced in 1870, and, like most of the railroads built at 
that time, it was attempted to be constructed under a con- 
tract, which gave all. the assets of every kind to the con- 
tractors, who, in reality, were the railroad company and dic- 
tated its policy and management. The contractors were J. 
E. Gregg & Co. They named the officers, and the directors, 
being nominal, passed such resolutions as the contractors 
requested. In 1872 forty-eight miles of narrow-gauge road 
were completed. At the instance of J. E. Gregg & Co. a 
mortgage had been executed securing $720,000, in which 
the Union Trust Company of New York was trustee. Sub- 


- sequently another mortgage securing $480,000 was executed 


to the same trust company. One million three hundred 
and fifty thousand dollars in State bonds had been drawn - 
by the company, which were also a lien on the property of 


othe company. The portion of the road thus completed was 


very poorly built, and in 1876 was not earning sufficient to 
meet its operating expenses, and it was questionable in the 
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minds of those in charge whether its operation could be con- 
tinued. The road-bed, ties, bridges, &c., were in a dilapi- 
dated condition and needed extensive repairs and better- 
ments to render the road safe for transporting passengers 
and freight. The company was hopelessly insolvent, was 
in default for the entire interest on its mortgage bonds, and 
a judgment creditor was seeking to obtain possession of the 
property under an execution at law. Davis & Thatcher, of 


-Memphis, claiming to be mortgage creditors, filed their 


bill in equity in the district court of the United States 
for the western district of Arkansas, and caused A. H. 
Johnson, then the president of the railway company, 
to be appointed receiver,and as such he was operating 
the road. The Union Trust Company were notified of these 
fucts and requested to proceed under the mortgage. As trus- 
tees to foreclose, they were requested, among others, by Wil- 
liam Bailey, who represented himself to be the owner of 50 
bonds and who filed his request in writing with the trust 
company. They were also interviewed by C. W. Hunting- 
ton, Eeq., who was in correspondence with appellant in re- 
gard to instituting foreclosure proceedings. In September, 
1876, said Union Trust Company filed ite bill for foreclosure 
in said district court, through Tappan & Horner. Johnson 
resigned as receiver. Bailey was appointed receiver in his 


etead, and the suit of Davis & Thatcher and the Union - 


Trust Company were consolidated. At the rule day in Jan- 
vary, 1887, a decree pro confesso was taken and at the March, 
term, 1887, a final decree for sale and foreclosure was en- 
tered. 


As to the action of the Union Trust Company in the. 


bringing of the suit : 


a 


—— 


By the fourth clause of the mortgage (see Trans., p. 51) it 
was authorized, on default in the payment of principal or 
interest and such default continuing for ninety days, to 
enter and sell the mortgaged premises. 

By the twelfth section, on such default and a requisition in 
writing signed by one-third the holders of the bonds, it was 
required to enter and sell (see Trans., p. 59). In the one 
case it was optional on part of trustee; in the other case it 
was compulsory. This was the view entertained by the 
trust company and its counsel (see testimony of Edward 
King, Trans., p. 898 and Ex. “A”). In this case not only had 
Bailey in writing demanded that the trustee should act, but 
it was also informed that the appellant, representing a ma- 
jority of the bonds, was seeking to have foreclosure proceed- . 
ingsinstituted. (See testimony of C. W. Huntington, Trans., 
p. 555.) | 

The action of the trust company in commencing fore- © 
closure proceedings cannot be the subject of criticism, much 
lees can fraud be imputed to it; but whatever may have 
been the duty of the Union Trust Company, when in good 
faith it filed its bill, the court of equity acquired juriedic- 
tion of the cause, and ite decree of foreclosure was binding 
on all the beneficiaries under the mortgage. (Shaw ve. Rail- 
road Co., 100 U. 8., 612.) 

The appearance of the trustees is the appearance of the 
beneficiaries, and in this suit appellant is entitled to no re- 
lief which would not be equally granted at suit of Union . 
Trust Company. (Kerrison ve. Stewart, 98 U. 8., 156; Shaw 
vs. Railroad, 100 U.8., 611; Richter ve. Jerome, 128 U. 8. 
233.) 
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Bat appellant was from the first fully advised of the in- 
stitution and progress of this suit. 

On March 5, 1876, it sought to employ C. W. Hunting- 
ton, Eeq., of Boston, Mass., to foreclose this mortgage. On 
the 3ist of same month Mr. Huntington wrote the company 
informing it of the Davis & Thatcher suit, of the appoint- 
ment of a receiver; that he had advised with Union Trust 
Company, and any suit brought would have to be under 


_ the supervision of its counsel, and suggesting that the pres- 


ent suit be utilized just as was subsequently done by the 
Union Trust Company, and that the expenses would be 
from $10,000 to $20,000. 

Subsequently Mr. Huntington went to England, and in 
August of that year held a conference not only with com- 
plainant but also with other bondholders, including those 
living in Amsterdem. (Seo his testimony, Trans., pp. 555 


" to 558.) 


What more information could have been desired ? 

On the 7th of April, 1877, a copy of the advertisement of 
sale was forwarded tu all the bondholders known, including 
appellant, by order of the court, and within a short time 
$661,000 out of a total issue of $720,000 were represented 
in this country; $200,000 by John V. Hogan, of St. Louis, 
and the bonds of appellant, $461,000, were filed in the 
registry of the court in accordance with the decree, and 
were represented by A. Sully and John ‘Welsh, Jr., as agents, 
in New York and by 8. C. Cook and U. M. Rose, Esqs., as 
attorneys, in the court. Only $59,000 of the mortgage bonds 
were not actually notified of the proceedings, as appears 
from the testimony. 

At the day fixed for the sale, June 18, 1877, said com- 
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plainant was present, by attorney, and bid on the property 
This sale was not confirmed by the court, and another sal® 
ordered to be made on July 26, 1877. Of this sale com- 
plainant had notice; was again present; saw the property 
bid off. When this sale was reported to the court com- 
plainant appeared, by U. M. Rose, its attorney, and asked 
for time to raise the bid. (See testimony of Sully, p. 427; 
A. H. Johnson, p. 290; R. W. Nicholls, p. 510.) 

The confirmation of sale was postponed and ten days 
given in which appellant could cause sale to be set aside 
and bids reopened by depositing $5,000. (Gee order of 
court, Trans., p. 70.) 

On the 9th day of August, the day to which the motion 
for confirmation was adjourned, appellant declined to avail — 
itself of the order or to raise the bid, and the sale was con- 
firmed (see order of court, Trans., p. 71). On the contrary, the 
attorney forappellant informs thecourt that“ I ssenoobjection 
to orders.” (See Ex. “ D” to deposition of Sally, Trans., p. 
437). 

It is urged that there was a conspiracy to purchase the 
road, and for this purpose an order was obtained from the 
judge to make large improvements, purchases, and repairs, 
issue receiver's certificates in payment therefor, which would 
be a prior lien on the road, and also to this end large fees 
were allowed to attorneys and the trust company. 

That an order was sought and obtained from the judge 
for making purchases, improvements, and repairs is true, 
but the proof nowhere shows that it was obtained for any. 
improper purpose. 

The petition asked that such purchases and repairs might 
be authorized as would enable the keeping of the machinery 
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in ordinary repair and enable the road to be operated in 
safety. (Gee Trans., p. 546.) 

The court granted the prayer of this petition, but limited 
the amount to he expended to $75,000, and required all 


contracts to be approved by the court or judge. (Same, p. 


545). 

The proof shows that the road’ was insolvent, without 
means, daily requiring repairs to make its operation possi- 
ble. Could less have been asked? (Seo testimony of J. W. 
Stansell, 584; H. T. Kemper, 586; J. A. Tappan, 586; 
Thos. T. A. Lyon, 588.) 

All the witnesses testify that the prices paid were not ex- 
cessive. 

The amount authorized to be expended was not exceeded, 
the expenditures being $20,000. (See testimony of Cook, 
563.) 

The jurisdiction and power of the court to authorize such 
expenditures cannot be seriously questioned. It is the uni- 


_form practice of the court and its duty where the road can- 
. not otherwiee be safely operated. (Wallace ve. Loomis, 97, 
U. 8. 162.) 


: The expediency of the expenditure ie addressed to the 


gourd discretion of the court. In this case all the contracts 
were to be submitted to the approval of the court and not 
one dollar could be expended without its sanction; and, 


further, although it appears that the appellant was present 


-by learned counsel during the progress of this cause and 


long before the accounts of the receiver were passed, yet no 


exceptions were taken to any item in such accounts, nor was 
rany objection made to the order. 
_; As to the price paid for the railroad at sale, it was at the 


hearing below admitted that the price paid was adequate. 
The question as to the privrity of the lien for the $1,350,000 
of State bonds was unsettled, and eminent lawyers as well 
as distinguished jurists: differed in their opinions on this 
question. 
As to the official position occupied by Johnson affecting 
his rights to purchase : | 
A. H. Johnson was president of the railway company, 
but he held no fiduciary relations with the appellant. He 
was under no obligations to purchase for it; whatever 
duty he owed was to the stockholders of the company, but 
this did not deprive him of the right to purchase. The 
sale was inevitable. The road must pass from the stock- 
holders. No act of his as president would prevent it. He 
was under no obligation to use his private means to ad- 
vance the interests of the stockholders. (Twin Lick Oil Co, 
ve. Marbury, 91 U. &, 587.) . 7 
As to form of the decree and the notice given thereunder : 
The form of the decree and the notice to be given of the 
sale were regulated by the sound discretion of the court. 
Nothing appears in the testimony to show that any infla- 
ence was exercised over the court to limit the decree in any 
particular. On the contrary, the notice was such as the 
court deemed sufficient and was sufficient to bring appel- 
lant to the sale and before the court on motion to confirm, 
when appellant was heard by counsel and afforded every 
opportunity consistent with equity to become the purchaser . 
of the railroad. | 
The testimony clearly establishes that the railroad was 
not valuable property ; its earnings did not suffice to keep - 
it in operation ; its operation was difficult and dangerous; 
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no one was desirous of becoming the purchaser. The busi- 
ness men of Helena, who were more interested in ite main- 
tenance than any one else, had declined to purchase at the 
minimum price fixed by the court. Johnson was not, until 
the hour of sale, able to borrow sufficient money to make 
the bid, and before confirmation he asked to withdraw. 
The appellant from the first had declined to advance one 
dollar towardsa purchase. Sally was secking through Bailey 
to acquire some rights without paying any money, and after 
the judge granted ten days in which to raise $5,000 to advance 
the bid we find him seeking to secure this sum through 
‘Wim. Black, a citizen of Arkansas. (See Black’s testimony, 
p. 592.) 

After this, when Johneon offers to sell the road to the 
bondholders for his outlay, appellant, though notified of 
the offer, failed to accept or pay anything. (See Sully’s 
dep.,;p. 489.) 

. To this day no offer has ever been made to reimburse 


Johnson for his outlay. 


Johneon asked permission to withdraw his bid, which the 
court refused. (See Trans. p. 271.) 

Bailey in a letter to Sully, dated August ist, °77, says 
boastingly : “They have $18,000 up and it hurts them, as 


Judge has it all in his own name and they can’t withdraw ” 
' (p. 836). He was aware of Johnson's desire to withdraw his | 
bid, for the effort had been made the day before. 


Large expenditures were required from the purchaser. 


Pig -. appan had given up his position as superintendent in 1875 


because he thought the road could not be operated (Trans., 
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out (Trans., 576). Every bridge and trestle on the line had 
been washed out, 35 in all. In the face of these expendi- 
tures the appellant declined to become a purchaser. After 
Jobneon had with his own means and energy put the road 
in order and by this expenditure enabled it to earn money ; 
after the revival of. railroad business and the increase in 
railroad values, and after the construction of other lines of 
railroad, which increased the value of this, appellant de- 
sires to avail itself of abandoned opportunities and, through 
charges of fraud and pleas of ignorance, deprive appellee - 
Johnson of his well-earned reward. 

Under all the circumstances, the learned judge who heard 
this case in the circuit court was well warranted in saying, “A 
more inequitable demand, considering the facts of the case, 
SS ae (Trans. 
p. 598.) 

This learned judge had entered the decree of foreclosure 
and made all the orders in relation to the sale and passed 
the receiver's accounts. He was familiar with all facts as 
to the real ownership of the property. It was to him that 
Johnson made application to withdraw the bid and for the 
return of the money. On page 271 he says: 


“After I had gone over to Argenta that evening, after the 
postponement of the sale, and got aboard of the train to go 
home I went back to Little Rock and requested the court 
that the money be paid back to me and I give up the pur- 
chasing of the road. This was refused, but I was assured 
that I need not worry, as I should have the money or the 
road.” 


If this statement of Johnson was untrue the judge was 
living,a competent witness, and could have disproved it. 
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Bat on the next day Bailey, in letter from Memphis, notified 
Sully that Johnson was worried about this money and was 
not permitted by the judge to withdraw it. (Trans., 436.) 

The effort is made to show that J. J. Hornor, one of the 
attorneys of the Union Trust Company, was interested in 
the purchase of the property at the master’s sale, and to es- 
tablish this against his sworn denial in the answer and iu 
his testimony, and also in opposition to the testimony of A. 
H. Johnson, for whom the road was purchased, and of 8. H. 
Hornor, in whose name the purchase was made, the testi- 
‘mony of James Gamble is introduced, who, in 1880, April 
or May, says he had a conversation with him in regard to 
the road, and he intimated that he had a large pecuniary 
interest in the road. His impression was that he owned 
more than a half interest. On croes-examination he says 
that prior t) June, 1880, he (Hornor) stated distinctly that 
he owned stock in the road. He does not pretend to give 
the conversation, but his impressions. 

Such indefinite proof does not establish a trust or convict 
any one of fraud ; nor does the fact that Tappan & Hornor 
loaned the amount of their fee to enable Johnson to become 
the purchaser make them or either of them a purchaser of 
the road or subject them or either of them to the criticism 
of being unfaithful to their clients. 

This bill is not drawn with the frankness which one who 
comes into equity should exhibit. It fails to show that the 
bonds owned by the appellant were the identical bonds filed 
in the suit of the Union Trust Company. It fails to show 
that Alfred Sully was its agent, and that it was through him 
represented by counsel at the sale and before the court when 
the order of confirmation was continued to enable its agent 
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to take the bid and become the purchaser of the road. On 
the contrary, it positively states that Sully was not ite agent, 
and that the bonds he represented were other and different 
bonds than those named in its bill. The bill contains this 
statement: “ Your orator further alleges that one Alfred. 
Sully, then acting as attorney-in-fact for the foreign holders 
of about four hundred thousand dollars in value of said 
mortgage bonds (which, with the bonds aforesaid, constituted 
two-thirds of the bonds issued under said mortgages), would 
have united with your orator but for said misrepresenta- 
tions,” &c. It fully appears from the testimony that the only 
bonds represented by Alfred Sully were the bonds of appel- 
lant; yet the bill nowhere discloses such agency and repu- 
diates all knowledge of the proceedings, except that the suit 
was pending. 
To call in the aid of a court of equity there must be rea- 

sonable diligence cs well as good faith. 

Maxwell ve. Kenedy, 8th Howard, 222. 

McKnight vs. Taylor, 1 How., 168. 


A court of equity will not entertain a stale demand. 
Piatt ve. Vattier, 9 Pet., 416. 
If the object of the bill'is to establish a trust at this late 
day the rule of equity is— 
1st. That the trust be clearly established. 


2d. That the facts have been fraudulent and successfully 
concealed from the cestus que trust. 


And the bill should set forth specifically.what were the 
impediments to an earlier prosecution of the suit; how the 
claimant came to be so long ignorant of his rights; the 


ot, % 
* —, 
2 : ‘ 
t oe me, ’ 
oe qh nn ~~ —_ < ‘: ? 
ee oe OS oe ae Lae 


means used to keep him in ignorance, and how and when 
he first came to a knowledge of his rights. 
Badger vs. Badger, 2 Wall., 87. 


The rule as to lapee of time within which a fraudulent 
sale may be avoided in equity depends greatly on the char- 
acter of the property. In property requiring investments to 
make it valuable prompt action is required. In this case 
oil property was sold and four years made it a stale de- 
mand, though the purchaser was a director of the company. 

Twin Lick Oil Co. ve. Marbury, 91 U. S., 587. 


Where the bill is filed five years after the judicial pro- 
ceedings sought to be set aside have been completed the 
cause of 80 considerable delay should be specifically set out, 
and if ignorance of the fraud is relied on to excuse the 
delay it should be shown specifically when knowledge of 
the fraud was obtained. 

Harwood ve. Railroad Co., 17 Wall., 78, and cases 
there cited. 


Due diligence must aleo be shown. 
Wood ve. Carpenter, 101 U.S, 140. 


Concealment by mere silence is not enough. “There 
must be some trick or contrivance intended to exclude sus- 
picion or prevent inquiry.” 

Ib., 148. 


In this case not only does the bill fail to point out specific- 
ally the cause of the delay by appellant, or when it ac- 
quired knowledge of the fraud, or how it’ acquired such 
knowledge; what diligence it used to discover such frauds ; 
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15 
what trick or contrivance was used to exclude suspicion or 
prevent inquiry, or make any other specific allegation which 
could inform defendants of the proof intended to be made, 
but after proof taken there is nothing in it to supply such c 
information. 

But the appellant was present in court, and was a party 
to the proceedings from the time the bill was filed by the 
Union Trust Company. 

The trustee of a railroad mortgage represents the bund- 
holders in all legal proceedings carried on by him affecting 
his trust to which they are not actual parties, and whatever 
binds him, if he acts in good faith, binds them. 

Kerrison ve. Stewart, 98 U. S., 160. 
Shaw ve. Railroad, 100 U. S., 611. 
Richter ve. Jerome, 123 U. &., 233. 


It-is dificult to conceive, under the facts of this case, how 
the good faith of the Union Trust Company can be im- 


pugned. The appellant called the president of the com- 
pany as a witness, and he distinetly states that he was ad- 


’ vised by the attorney of his company not only that the 


power existed, without any requisition of the bondholders, 
to institute the suit, but he was aleo advised by said attor- 
ney that it was proper to foreclose the mortgage, and he 
then directed it to be done. (See testimony of King, Trans., 
pp. 389, 383.) From his testimony the suit was conducted | 
as any other foreclosure suit, and he gave to it the attention 
usual in such proceedings. 

Such being the facts, and no other witness or fact in the 
testimony contradicts this witness, the appellant was bound 
by all the proceedings to the same extent as if named as a 
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party, and can now obtain no relief which would not be 
decreed to the Union Trust Company if it were — 
instead of the appellant. 

The same diligence which a court of equity would require 
if the Union Trust Company were complainant will be now re- 
quired from appellant. But the proof shows not only that 
the appellant was legally a party to the suit and concluded 
- by its findings, but that before the sale, at the several sales, it 
was fully informed of the institution, progress, and condition 
of the suit, had counsel learned in the law to represent its 
interests, and was not trusting to the representations of the 
Union Trust Company. (See testimony of A.Sally, p. 413; tes- 
timony of 8. C. Cook, p. 560; orders of the court, p. 70 and 71.) 
Every source of information was as open to it then as atany 
time afterwards, and a court of equity will not now listen 
to a charge that it was misled by a report of the receiver 
overestimating the mortgage indebtedness. The mort- 
gages were of record and were filed as exhibits to the bill 
in the cause—were the foundation of the suit—and yet 
this appellant would have a court of conscience excuse its 


laches on the statement that it read the report of the receiver, 


which does not purport to be accurate in its amounts, and 
failed to read or receive information of any other paper in 
the cause. It pretends that it was defrauded in the sale of 
the road for $40,000, when, with full knowledge of the terms 
__ Of the decree, it failed to provide its agent with one cent to 

enable him to become a bidder and protect its interests if 
the road was valuable; when it refused to institute fore- 
closure proceedings when informed by Mr. Huntington 
that it would cost from $10,000 to $20,000, and it must 
advance $5,000 to commence the suit. It pretends to 
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have been defrauded in the sale of this road for $40,000, 
when the judge postponed the confirmation for ten days, 


and offered to reopen the bids df jit would deposit 


$5,000 as an earnest of good faith, and would increase 
the bid to $45,000—more than half of which increase would 
have gone to it as the owner of more than half the judg- 
ment debt. It pretends to have been defrauded in this sale, . 
when after the sale the purchaser offered at any time before 
the 30th of September following—more than forty-five days. 
in time—to turn over the property on being reimbursed for 
his outlay, which offer was communicated by its agent to 
appellant within a few days, and it declined to avail iteelf 
of the offer. It pretends that it was ignorant of the factthat 
the bid was for A. H. Johnson, when its agent, before the 
confirmation of the sale, was negotiating with him as pur- 
chaser. It pretends to have been defrauded in a sale when — 
the property brought al! it was worth, as was conceded by 
the counsel on the hearing in the court below ; but whether 
conceded or not, it is established by every witness who testi- 
fied as to its value. William Black declined to furnish the 
$5,000 required by the court or to unite with the agent of ap- 
pellant in purchasing the road, because he said it was not 
worth the price named. (See his testimony, p. 591.) He 
further says that he was familiar with the value of the prop- 
erty, and no one would have given more than $40,000 for 
it. He says that the iron was in bad condition, was of little 
value to move, and the people would not allow it to be taken 


.up. He further says that railroad property was very much | 


depressed, and has since then increased greatly in value. 

Memphis and Little Rock bonds, selling then at 28 cents, 

increased to $1.25, and Iron Mountain in same proportion. 
8 
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The assumption that there was an effort to depreciate the 
value of the railroad and prevent competition in bidding, 
under the proof in this case, is not worthy of discussion. 
The proof discloses the condition of the property to be as 
bad as it possibly could be and be operated. This condi- 
tion had not resulted from any recent act, but was the 
. nataral consequence of the manner of construction, and this 
faulty construction was not peculiar to that road, but was to 
be found at that time in all railroads constructed under 
similar contracts. , 3 


On the whole case, counsel submits that the decree must | 


be ‘affirmed, because in the bill no sufficient equity is alleged 
and in the proof none is shown. 
It is not necessary that a demurrer should have been 
filed. 
If, upon the hearing no equity is shown, the bill must be 
Jno. J. Honnor, 


Solicitor for Appellees. 
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Supreme Court af ‘the Huited Htates. 


OCTOBER TERM, 1688, 
No. 69. 


THE CREDIT COMPANY, LIMITED, Appetiayr, 
vA. 


THE ARKANSAS CENTRAL RAILWAY COMPANY 
ET ALS., APPELLEES. 


Additional Brief for Appellees on the Question of the Juriedie- 
tion of thie Court to Determine this Appeal. 


The notice served by the appellant that an additional 
brief would be filed in ite behalf is, it is hoped, sufficient - 
reason for presenting this argument in opposition thereto. 

The suggestion made by one of the associate justices at 
the hearing, that the appeal in this cause was not taken 
within two years, has caused counsel to consider the subject, 
and he respectfully submite that it is apparent— 


1st. That the appeal was not taken within two years from 
the entry of the decree. 


2d. That if not taken within the two years the Supreme 
Court has no jurisdiction to hear and determine the cause. 
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1st. Was it taken within two years? 


The decree was entered January 22d, 1883. 

The appeal was allowed, bond approved, and citation 
issued by Justice Miller, of this Court, January 22d, 1885, 
just two years from the date of the entry of the decree. 

This order of allowance of appeal and bond were filed in 
the circuit court of the eastern district of Arkansas, January 
27th, 1885. 

This Court bad rendered the decree and in it was lodged 
the record of the suit. The citation was served January 
27th, 1885. 

The question presented is whether the appeal is taken 
when it is allowed by the judge and the bond is approved, or 
whether it is taken when the order of allowance is filed in 
the clerk’s office where the record is lodged. 

That the appeal is not taken until the order of allowance is 
filed is certainly the reasonable construction of the statute. 
Until it is filed it is not made a part of the record in the 
cause and is entirely within the control of the party mak- 
ing application for it, who may destroy it, who may decline 
to file it, or for any reason abandon the appeal with im- 
punity. When it is filed in the clerk's office the jurisdiction 
of the Supreme Court, if it be filed in apt time, attaches, the 
order becomes a part of the record, and the appeal must 
then be disposed of according to the forms of law. 

The statute says : 

“No jadgment, decree, or order of a circuit or district 
court, in any civil action, at law or in equity, shall be re- 
versed in the Supreme Court on writ of error or appeal 
unless the writ of error is brought or appeal is taken within 
ee ne en Pees Sem or 
Rev. Stat., sec. 1008. 
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A writ of error is not brought, within the legal meaning of 
the term, until it is filed in the court which rendered the 
judgment. The day on which it may have been issued by 
the clerk or the day on which it is tested is not material. _: 

Brooks vs. Norris, 11 How., 207. ee 


The service of a writ of error is the lodging of a copy of 
same in the clerk’s office where the record remains. 
United States ve. Dashiel, 3 Wall., 701. 
Mussina ve. Cavazos, 6 Wall., 360. 


If the issuance of. the writ of error by the clerk and its 
teste is not the bringing of it, but that the writ of error is 
only brought when it is filed in the proper clerk's office, 
this distinction must be founded on some reason. Until the 
writ is filed there is no mandate for forwarding the record 
to the appellate court and no authority for making or filing 
the transcript in the appellate court. The writ of error de- 
prives the inferior court of jurisdiction and confers juriedic- 
tion. The line dividing the jurisdiction is the lodging of 
the writ in the clerk’s office and making it a part of the 
record. 

Such being the clear rule as to write of error, the same 
rale must apply to the taking of appeals because the reason 
is the same. 7 


“Appeals from the circuit courts and district courte acting 
as circuit courte, and from district courte in priza cases, 
shall be subject to the same rules, regulations, and restric: 
tions as are or may be prescribed in law in cases of writs of 

error.” (Rev. Stat., sec. 1012.) 


The San Pedro, 2 Wheat., 132. 
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Therefore an appeal is not taken in its legal sense until 
the order allowing it is filed in the proper clerk’s office. 


24. Has the Court jurisdiction now to hear and determine 
this appeal, the order allowing it not having been filed 
within two years? 


Section 1008, Revised Statutes, clearly says that otherwise 
no judgment or decree shall be reversed by the Supreme 
Court. 

The failure to sue out the writ of error within two years 
ig jurisdictional. 

Scarborough vs. Pargona, 108 U. S., 567. 

Appeals and writs of error are governed by the same laws 
and subject to the same rules, regulations, and restrictions. 

In Brandeis ve. Cochrane, 13 Fed. Rep., 142, the bond was 
approved, citation signed, and both filed in the proper clerk’s 
office one day before the two years expired. After the ex- 
piration of the two years the judge entered a nunc pro tunc 
order allowing an appeal as of the day when bond was ap- 
proved. Held, that the appeal was allowed by taking security 
and signing citation. 

This is in accord with the views above expremed, the 
material act in taking of an appeal being the making of 
some proper record of the bond and citation. If these are 
filed in apt time the appeal is taken. 

For these reasons it is submitted that this Court has no 
jurisdiction of this cause. 

Joun J. Hornor, 


Solicitor for’ Appellees. 
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Therefore an appeal is not taken in its legal sense until 
the order allowing it is filed in the proper clerk’s office. 


2]. Has the Court jurisdiction now to hear and determine 
this appeal, the order allowing it not having been filed 


within two years? 


Section 1008, Revised Statutes, clearly says that otherwise 
no judgment or decree shall be reversed by the Supreme 
Court. 

The failure to sue out the writ of error within two years 
is jurisdictional. 

Scarborough rs. Pargona, 108 U. S., 567. 

Appeals and writs of error are governed by the same laws 
and subject to the same rules, regulations, and restrictions. 

In Brandeis va. Cochrane, 13 Fed. Rep., 142, the bond was 
approved, citation signed, and both filed in the proper clerk's 
office one day before the two vears expired. After the ex- 
piration of the two years the judge entered a nune pro tune 
order allowing an appeal as of the day when bond was ap- 
proved. Held, that the appeal was allowed by taking security 
and signing citation. 

This is in accord with the views above expressed, the 
material act in taking of an appeal being the making of 
some proper record of the bond and citation. If these are 
filed in apt time the appeal is taken. 3 

For these reasons it is submitted that this Court has no 
jurisdiction of this cause. 

Jounx J. Horsor, 
Solicitor for Appellees. 
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Tue Usirep States, APPELLANT, me 
: e. | No. 54. 
| Gronce H. PALMER, APPELLEE. 
| STATEMENT OF THB CASE. a 
; George H. Palmer, a lieutenant in the United States- 
: : 7 
| tion in the Army. The General of the Army and the 
: Secretary of War approved their recommendation, and a. 
large number of these equipments were menafactured and | 
issued by the Government. ae 
E This equipment was experimental, and had never been 

put tu the test of actual use. Is tailed $p give catiateo- | 


9007——1 | 


: . tion to the Army, aed hes never been superseded by a re- 
SS turn to the system in vogue during the war of the rebell- 
= jon and anterior thereto. Thishes been dene informally, 
< the evder adopting the claimant's device never having 
tase and user should be regarded as experimental until the / 4 
= _” “Zike patqntee brought his action in the Court of Claims 
. - $0 recover, upon an implied promise, a fair and reasonable 
: goyalty for the use of hin claimed invention. At the trial 
5 > the court found, substantially, the farts as above stated. 
_ Ym addition thereto, that court found that a reasonable 


ATbe coukt erred in stating the rule for estimating 


* 
& ee 


aA 


ay 


int 


4 


uae Fourth. That he was not the original and first in- 

se ventor or discoverer of any material and substantial 
. . part of the thing ng petented ; or, 

Fifth. That it been in public use or on sale 

in this country for more than two years before his 

for a patent, or had been abandoned to 


the public. 


The rights derived under patents are based upon the Con - 
: stitution and laws of the United States. ‘Those laws having 
<._ presoribed a remedy at law for their enforcement, that rem- 

RS. | tty ‘is the exclusive one af. law. This rule is peraliarly 
ee? Mrctive in its to cases in the Court of Claims. 
Until a time long subsequent to the commencement of this 
euit ‘the, jorisdiction of that court was limited to claims 


characteristics of an action based upon a promise to com- 
5 penesate for the use of an invention. Defenses, whether 
i the promise is expressed or implied, must be the came. 
| We shall see hereafter most of the cases have been upon Ree 
struction of the law of patents. Jurisdiction wee taken 


‘directly connected with the patent. ( Wileon v. Sandford, 
" 10 How., 99; United Slates v. Weld, 127 U.8., 51.) 
This is entirely different from the asserted doctrine of 
liability under an implied promise to compensate foe use =. -_- 55 
of property. In such case you can not escape fromthe =. «=; 


| fact of infringement. The doctrine tuat you may waive ai 
> ___, «the tort and proceed upon a contract will not avail. The s 
fees ‘season for the limitation of jeriediction in the Court of a 
| Claims is that the Government shall not be liable fir a S 
| tort; and it matters not whether ot oe eee 3 
oe 
| om 
: ones which the statute also gives, in an action for i 
ment. These defences are guarantied to every iedivid- =. 
) val. Can you put the Government in s worse attitnds? ==. 
The practice of the Court of Claims theasd> == 

: fenees from being perfectly availed of. Incalanthw 


or equity in the cirouit and district courts the evidence 
j upon these matters: may be presented to the appellate tri- 
, bunal, either upon appeal or by bill of exceptions. But 
& the Court of Claims transmits only a finding of the fhets 
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7 rales of law should be applied to their determination'and . 
w2 the amount of compensation, either where it hed or had a 
not been expressed, decided. A long line of cases support Be 
these views. (Smeet's Cuss, 15 Wall., 36; United Gateev. 8 3. 
Clarke, 8 Pet., 436, 445; Cary v. Curtis, 3 How., 238, a: 

2945; Beere v. Arhanens, 20 How., 637 ; Gibbens v. United ‘ 

| Shates, 8 Wall., 260; Parvin v. United State, 18 Wall, e 
315; United Slates v. Bectwieh, 94 U. 8. 63; Hart v. a 

United States, 95 U. 8. 316; Dintern v. United era 

| 106 U. &., 437.) | Sk 
This court, in referring to this aubject, ues the fillow- 


“ing language: ee 
a ee 


EF Bl way sagen A SO gg 


> % 


— 


review of the cases is proper. 
be considered, as whether the 


examine the Court of, Claims cases 


2 (1 | Cle. R., 7) was an aseumpsit for the 


® 
. 
. 


a 


td tele 


5 meat tea ant 
aie F HoH “lii Hitas 


¥ 2 
a 


ute Sn 


Crawly : 
* - al « 


Hubbefe One (5 C. Cis. B., 1) was brought: 


a cinglo Sading 


The ule Bice (4 C. Cla R440) 
went off upon the question of fact, that the 


not made by the agents of the Government. 
ff 


’ a 


HOH 


it now gees 


aad 
Yea 


Shaver & Cores v. 


4 
: 
4's 
if 
it 
| 
HI 
Bs 


* 


¥ 


what amoust he was entitled to receive 


ention, and 


fer the 


is i it 


— 
-: 


eit , - . » 
: tha pt ee ee Les 6 aes, a ; 
Pe, Be at Tad TS fut pate! anh P 
a a 7 pe ie SS £09; ’ 


ae 


mw, 


S ase of his inventions and for their transfer to the United x | . 
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— Fleicher’e Cass (11 C. Cis. R., 748) was brought to re- w 
ee cover for the use of self-canceling revenue stamps. The ae 
= nor contract with the patentee. In reply to the point of 
ae the petitioner that the invention was the property of the 

ee as well as after the invention, the court 

: We come now to the case of McKeever v. United States 
(14 C. Cis, R., 396). MeKeever was an officer in the ot Rae 


ae Among other defences. it was strougly insisted, and sbly 
‘engued, that: there wes no jurisdiction, but the court de- 
cided otherwise and’ proceeded to hearing and judgment. 
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Packet Company v. Sickles (19 Wall., 614) was assump- 
sit. Originally it was a case upon a special contract, the 
substantial allegations of which were that after an exper- 
iment to ascertain the saving in fuel due to the use of a 
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Mr. Justice Bradley, in delivering the opinion of the 
7 court, Says: : 
“a ' That the Government of the United States when 
‘Ss it grants letters patent fora new invention or dis- 
covery in the arts, confers upon the patentee an ex- 
clusive property in the patented invention which can 
not be a ; or used by the Government 


iteelf, wi just compensation, any more than it 
“ae can iate or use without com ion land 
"S - ‘which has ‘been patented to a private purchaser, we 


have no doubt, meertccnan ane , wsbue sn 
24a omar oh of science and use- 
fal arte by securing for limited times to authors and 
inventors the 
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cciventoonah gpnain The Governmentof the United 
States, as well as the citizen, is subject to the Con- 
stitution ; and when it grants a 
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The petition (Tr., p. 1) sets forth : | 
There has been no action on this claim by Con- | 
‘grese or any of the Executive Departments other than a4 
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a refusal to pay the same without a decision 
ar Ad Genyter-wat eS 
There were two triale. At the first there were no fiad- 
ings of fact. The leaned judge who delivered the opinion 
of the court, in which was stated the order remending the 
case, appreciating the difficulty we have been insisting 
upon, of setting up the special defences, evidently too far 
restricts the legal of the term validity. The 
want of any of the requisites provided in the law (Revived 
Statutes, section 4886) affects the talidily of the patent. 
That the invention or discovery was not useful could un- 
questionably be made matter of a special plea to an action 
on the case. But the principle is broadly stated by Justice 
Nott (Tr., p. 3): iS 
utility of the invention can not be attacked is 
this action; the user under the patent 7 


While this may be correct where there has been an 
assignment of a patent and user, it certainly is not correst 


where there has been user and the right of the patenteeis — 


contested. 
At the second trial of the case the court, among other 
things, found (Finding IV, Tr., p. 6): 
. This equipment was experimental, and had never 


been put to the test of actual use. It failed to 
satisfaction to the Army, and Se iseaesneniie 
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a return to the system in vogue during the war of 
- the rebellion pe sana thereto. 


In the opinion at that trial the court says : 


If the validity of the claimant's patent were in 
question the court:might have to pass upon the ab- 
stract usefulness of his invention ; for it is not the 


policy of the law that » patent be. to 

a useless thing. But where the validity of a patent 
is conceded, he who uses it must j himself of 

ite utility, and the Government upon no more 

irresponsible ground than the farmer who buys a 

right to make and use — hive or pays fora 

license to sink a drive well. 


Is it not manifest from these references that utility was 
the very matter of issue? What the judgment might 
have been, that being put in issue, is not material here. 
The validity of the patent was attacked upon that ground. 
That ousted the jurisdiction of the Court of Claims. 

Without repeating what has been heretofore said, this 
case is of the character of cases referred to in the statute 
of 1870, section 55, carried into Revised Statutes, section 
929, “nits at law or in equity arising under the patent or 
copyright laws of the United. States,” of which the cir- 
cuit courts have original jurisdiction, and where the rem- 
_ edy is an action on the case (St. Paul Plow Works v. Star- 
ng, 127 U.8.,376). It is not sufficient answer that the 
Government could not have been sued in that court; 
neither could it have been in any coart in an action for 
damages sounding in tort. If there was an injury the 
remedy was in Congress itself. 
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~ From the reasoning and authorities above we deduce, 
then, the following propositions: 

First. The United States can not be sucd without its 
consent. 

Second. The United States can not be sued in any 
action for damages sounding in tort. 

Third. Assumpeit upon an implied promise to compen- 
sate for use of a patented device or invention can not be 
maintained against the Government in the Court of 
Claims. — 

Fourth. A defense of any matter attacking the validity 
of a patent excludes the action from the jurisdiction. of 
the Court of Claims. 

Fifth. The Conrt of Claims had no jurisdiction to pro- 
ceed to judgment in this cause. 


VI. 
DAMAGES. 


But if the Court of Claims has jurisdiction, and this 
suit was properly brought and entertained, we submit that 
the court erred in stating the rule of the measure of dam- 
ages. Upon the record there are confusion and uncer- 
tainty; but enough can be gathered to show that the court 
‘held that the claimant was entitled to recover, and that 
the only disputed matter was the amount to which he was 

That amount was arbitrarily fixed at 25 cents for each 
eet of equipments used by the Government. The frets 
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found were that the equipmeut was experimental; that 
never before had it been pat to the test of actual use. 
Therefore, the use was experimental. This so-called in- 
vention was practically for the Government only. It had 
no real value for any other purpose than for the infantry 
service of the Army. . But it failed; it was discarded, 
thrown aside, repadiated. It was not useful. (Tr., p. 
6.) How then could: fhe court find a substantial royalty 


- . Gueto the claimant?- Manifestly upon no other ground 


than that the claimant was entitled to recover something 
by virtue of the user and that a royalty was the 
cunvenient form by- which to establich an amount. 

It stands out clear and distinct, that if claimant ought 
to recover, simply because abstractly an injury hed been 
done to his rights, that injury entailed no loss to him and 


‘ resulted in neither profit nor benefit to the Government. 


His damages would be nominal. We have insisted, and 
this court hes said, that the Court of Claims was not in- 
stituted to try a case for nominal damages. (Grant v. 
United States, 7 Wall., 331, 338.) 

Bat there could be no guide to a court to estimate dam- 
ages by the test of license fees. There had never been 


weed. This court, speaking of the connection of license 


fers with the amount of damages, under the act. of 1793, 


a principle (Seymour v. McCormick, 23 How., 
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only have been nominal, and that in this case the judg- 
ment should therefore have been for the defendants. 

And in this connection we deem it unnecessary to do 
more than call attention to the fact that this invention, i 
invention it was, was made by an officer in the Army, in 
matters connected-with the service in which he was en- 
gaged, and that its use was not contemplated by any other 
than the Government. If what he did was of benefit, he 


gress, But very grave doubts may be ressonably ex- 
pressed whether he has a substantial cause of action either 
at law or in equity. 


Roserat A. Howanp, 
Assistant Attorney-General. 
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But if the defendant gained an advantage by using 
the plaintiff’s invention, that advantage is the meas- 
ure of the profits to be accounted for, even if from 
other causes the business in which that invention was 
employed by the defendant did not result in — 
If, for example, the unauthorized use by the defend- 
ant of a patented process produced a definite saving 
in the cost of manufacture, he must account to the 
patentee for the amount so saved. This application 
or corollary of the general rule is as well established 
as the rule itself. (Zilghman v. Proctor, 125 U.S, 
144, 145, 146.) 

Applying the doctrine of these authorities, it seems 
clear that if damages were recoverable at all they could 
only have been nominal, and that in this case the judg- 
ment should therefore have been for the defendants. 

And in this connection we deem it unnecessary to do 
more than call attention to the fact that this invention, if 
invention it was, was made by an officer in the Army, in 
matters connected with the service in which he was en- 
gaged, and that its use was not contemplated by any other 
than the Government. If what he did was of benefit, he 
richly deserves to be remembered and rewarded by Con- 
gress. But very grave doubts may be reasonably ex- 
pressed whether he has a substantial cause of action either 
at law or in equity. 

Roperr A. Howarp, - 
slxsistant Attorney-General, 
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Supreme Court of the Wnited States. — 


Oczcsan Tunes, 1886. 


STaTEMENT. 


The facts are set forth in the findings of the court of 
printed on pages 4, 5 and 6 of the record. The | 
statement of facts presented in the appellants’ brief is de- 
fective on material points. It does not include the fact 
that the appellee exhibited and explained his invention to 
the board of officers by whom it was examined end rec- 
ommended; nor does it show that the. United States - 
adopted the invention in question, either at the request of 
the appellee, or with his knowledge and consent. 


; ary ee ~ 
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Upon se careful analysis, the defence set up in the ap- 
‘pellant’s ‘brief will be found to rest upon the following 
. 1. That the appropriation of private property to public 

use, by the United States, even at the request, or with the 
consent, of the owner, is.a tort, and an action for compen- 
sation, based on such 
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urisdiction of actions for the in- 
mt, are effective, not only to ex- 
from jurisdiction of such actions, 
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The fifth finding of the courtof claims, printed on page 


The following 
on 
6 of the record, is 


amount of compensation due to the appellee for the use of 
| ae 
The corner-etone of the defence is the proposition that 


his invention. 
No 


patent. There is no truth in this proposition. 
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) The foregoing statomenta, copied from the recoed, shew 
: that the facts, alleged and proved by the appelise,donet 
constitute a cause of action in tort, for the 
letters-patent. They show that there was no clement. of 
| 2 tost in the transaction. They show, not only thes t ps 
a's tshin the enantio, | Shap thew, ah ee 
“my 3: the appellee, but that it was used by the United Siete 


paragraph of his brief : 


cjeimunt vensumsbie pies Sor the wos bythe United Staten of ie Laven 3 
, 2° 
If it were trae, in this case, that the United States, with- oe 
out the knowledge, or consent, of the appellee, appropri- i 
_, ted his petented inventions to the public use, in pur- z 
* geance of. statutory provisions regulating the exercise of & 
the right of eminent domain, the facts would not consti- Ee 
tate a cause of action in tort for the infringement of let- a 
ters-patent. Of course the use of a patented invention, af 
by en individual, without the knowledge and consent of a 
the owner, would constitute a cause of action in tort for ae 
_ priate another's property, without the owner’s consent. - : r, 
But with the sovereign power this is all different. The 4 > 
state cam lawfally and rightfully sppropriate the prop- ai 
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‘of the right of sclf-preservation by the 


; ceded, the Qrestion in the case at daz, if the 
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_ \ ton, by the United States, would be, whether 
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of this case it oer > ccumnded tat ks 


‘of eenaniticn and ordnance stores constructed of prepared for said 


that corpe for 
war, end, in time 
an 


provisions, the appropriation — 

s * of this investion tothe public use, against the will, or with- 
out the consent, of the patentee, would have been a tort 
. @urthe: part of the officer or agent taking the property. 
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been possible, either for the United Setar, 0 dene 
pellee, to pronounce the act of-appropriation a tort. Hint 
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_ téon of suits arising under the patent laws upon the circuit 
court, that jurisdiction would not be exclusive of the court 
of claims, if any other statutory provision should confer 


¥ claims. | 
Now it is true. that no section of the revised statutes 


original juriediction of such actions upon the court of , 
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tract, on which it is based, is, in effect, as to‘all’ 


by the United States, not only with the knowledge aad =. 
consent of the appellee, but actually at his request and =; 
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made available in such actions, and. that the result must 
be a hardship to the United States. Whether this objec- 
ee tion embraces, in its scope,-the cases of actions on express 
—  _~—s- eomtracts for the use of patented inventions, it is impossi- 
| ble to: determine from the appellants’ brief. If the mean- 
dingy be that these statutory defences cannot be made com- ; 
pletely available, in cases of implied contracts, but chn be, . 
made completely available, in cases of express contracts, 
no argument can be requisite to show that such discrimi- 
nation between the two classes of cases is impossible. If 

_ She, meaning be that this defence cannot be made com- ae 
‘, pletely available in either class of cases, but that this state : 
os of: the law.entails a hardship on the government only in 
"gages of implied contracts, it will be equally difficult to 

base-the distinction upon any solid or even plausible - |: 


 , MBhe-error of the appellants’ position, on this point, is 
a ‘way broad and radical It assumes that if the law per- 
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at the request, or with the consent, of the owner, andithe: . 
rate of compensation, uot being fixed by express contract; 
depends on the just and reasonable value of the weof the . 
device, proof of the invalidity of the patent, or of the: in- 
utility of the invention, is admissible to aid in detesinin- — 
ing the value of its use, by showing a pertial or total fall- 8 
ure of consideration. Morse Arms Com | 
pany v. United States, 16-Ct. Ol, 908, and cases clid; 
Jackson v. Allen, 120 Mass., 80. gS. 
Is it said that to admit euch « defence would be totam ¥ 
port into an action es contractu, in the court. cf daims,a 
defence which tho sthtule hes euthestont techy 2 
delicto in the circuit court? The answer is eloss‘ab head. 


In the fret place, if » partionlar fact bo metetial tothe 


restricting ite wee to either one of the tworestions,Enthe 
scosa pines av chahateny spoaslsty SPO EE 
defendant, in an action ez delicto'in the circuit: eourt fol 
the infringement of letters-petent, to'set up the Geligee 
that the patent is invalid, or that the device is uselent,'oe: 
that the plaintiff was not the first inventor of the.devies; _ 
does not per oe either expressly or by implication exclie 
such defence from an action ev contracts, in ‘the: er ee 
— onan implied promise to pay intometenner a 
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der laws.of the United States. It is wholly immaterial 
whether those laws relate to the subject of patents, or to 
any other subject. 

The attorney-general says in effect that whereas an in- 
dividual, who is a defendant to an action for the infringe- 
ment of letters-patent, in the circuit court, can, on writ of 
esror to the supreme court, contrive, by means of a bill of 
exéeptions, to place the evidence before the supreme court 
in order to maintain hie statutory defence, the United 
States; when sued in the court of claims, in an action on 
en.implied contract to pay for the use of a patented in- 
; Vention, cannot present the evidence in support of the de- 
* fanee:to-the supreme court, but must stand on the facts 
found by the court of claims. The attorney-general com- 
plains of this es a hardship resulting to the United States 
fromthe exercise, by the court of claims, of jurisdiction 
of: actions on implied contracts to pay for the use of 
_ patented inventions. This complaint is not well founded. 

- Ex tho ‘fizat place the rule of the supreme court, by which 
the findings:of: fact of the court of claims are made con- 
chainet Dsceppelicte ‘court, is not restricted to casts 


’ on this point seems to be very ck ) juriediotenal 


supreme : . 
787. ° Bo far as this jurisdictional 
MoKeever’s case was not merely . 


j general of the army, in the same -paragraph. Both were 
‘by the secretary of war, in the same order. Each 


of these inventions was adopted, not only with the know- 
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euthority of the case. - In order to ascertain what judicial 
precedent is established by a particular judicial opinion, it 
is necessary to ascertain what legal question, involved in 
the case, was considered and decided by the court, and 
how that question was decided. Cohens v. Virginia, 6 
Wheat., 399; Carroll ». Carroll’s Lessee, 16 How., 287. 
In order to determine whether the supreme court, in 
MeKeover’s case, decided that the court of claims had 
_ Juriediction of actions to recover compensation for the use 
of patented inventions, adopted by the United States, at 
the request, or with the consent, of the owners, it is only 
; necessary to determine whether that question was involved 
in the case, and was considered and decided in the affirm- 
ative by the supreme court. When the record discloses 
‘the precise point decided, as it does in this case, the omis- 
sion of the opinion has not a feather's weight to impair 
the validity or force of the judicial precedent furnished by — 
the decision. 

“On page 18 of the appellants’ brief the attorney-general, 
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In McKeever’s case the validity of the patent was only 
partially disputed ; nor was there any substantial conten- 
tion as to the equitable right of recovery.” If the attor- 
ney-general meant that there was a substantial difference 
between the cases of McKeever and Palmer, so far as the 
question of jurisdiction was concerned, he was . wholly 
mistaken. So far as the facts bearing on the question of 


jurisdiction were concerned, the two cases were identical. 
if it be true that the validity of the patent was only par- 


"tially disputed, in McKeever's case, but is wholly disputed, 


in Palmer's case, the difference between the two cases, on 
that point, cannot touch the question of jurisdiction. If 
it be true that the equitable right of recovery was not 
questioned, in McKeever’s case, but is questioned in — 
Palmer's case, the difference between the two cases, on 
that point, cannot in the remotest degree affect the juris- 
But, then, it is not true that there was any difference 
between these cases, even: on the two points specified, or 
on either of them. The validity of McKeever's patent 
was questioned, to precisely the same extent, and in pre- 
cisely the same way, as the validity of Palmer's patent is 
questioned. In each case. the validity of the patent is 
questioned by questioning the utility of the invention, and 
in no other way. So, also, is the equitable right of recovery 
questioned, to precisely the same extent, and in precisely 
the same way, in both cases. It is questioned, in both 
cases, by questioning the utility of the invention, and in 
no other way. 
. No case has ever been decided, either by the supreme 
court, or by the court of claims, in conflict with the de- 
cision of the supreme céurt in McKeever's case, in which 
it is held that the court of claims has jurisdiction of ac- 
tions to recover compensation for the use of patented in- 
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104 U. 8., 356, the supreme court said that it 
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V. 
The attorney-general asserts that the appellee's patented 


This assertion has no basis in the ree- 
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device was useless. 
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= end the license, in this case. 
=. (1) The only finding which could possibly be claimed 
= . to have that effect is the fourth, which is framed as fol- 


The facts here found do not show, or tend to show, 
thet the claimant's device was useless. They caly tend to 
show that it was less satisfactory than the device previ- 
ously used. : 

Bat it is not essential to a recovery of compensation for 
the use of a new device that such device should be supe- 
rior to other devices, whether subsequently, simultanc- 
ously, or previously invented. It is enough that the de- 
vico is “new and useful.” The law suthorises the grant 
of letters-patent to “ any person who has invented or dis- 


composition of matter, or any new and useful 

‘ment thereof.” Rev. Stat., sec. 4886. It may be more 
useful or less useful than other devices previously, simul- 
taneously, or subsequently invented. Or it may be equal 
im utility to some or all of them. But whether it be su- 


pities ae: equal: ex-tatesior in point of wiillty, ‘if it be in 


ioensuntiel to qaieatabitiey While the degree of useful- 
ness: often constitates one of several elements for the de- 
. termination of the amount of compensation, the right to 
compensation is determined not by the degree but by the 
-fact of ulility. 


dence of ulility, which is afforded by the letters-petent 


covered any new and useful art, machine, manufacture, or . 
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If this were not so several different equipments cimzul- 
tancously invented, of equal ulility, and the best in. the 
world, might all be used without compensation, each one 
on the ground that i was no belter then the clhass. 

If the appeliies’s device were even inferior to other de- 
viees for thet use, thet infericsity would not defect his 
right to recover. It would caly affect the quantum of his 
recovery. He who uses an invention covered by a weld 
patent must pay for its use. If it be the best inventicn of 
its kind he must pay the valine of the use of the best in- 
‘vention. If it be the sscond or third best, he must pay 
the value of the use of the sscond or third best. He can- 
not take a man’s horse and refuse to pay for i on the 
ground thet some other man hes a beiter horse. 

It is upon this lest cited paragraph of the findings of the 
eourt of claims that the attorney-general bases his acserticn 
that the appellee's device was useless. The court did not 
find that it was useless, but found that it had been super- 
seded by a return to the old system. Theattorney-quneral 
conjectures that the device was superseded because ié was 
useless. This conjecture cannot be used by the 
court as the basis of judicial action. But then the conjeo- 
ture is wholly erroneous. Palmer's equipments require the 
cartridges to be borne in boxes, in front of the person of the 
soldier, as a counterpoise to the blanket borne on the back. 
McKeever’s cartridge-box was recommended for that pur- 
pose, by the same board which recommended Palmer's equip- 
ment, and in the same report. Both devices were approved 
in the same paragraph by the general of the army, and 
adopted in one order by the secretary of war. Without 
cartridge-boxes in front Palmer's equipment cannot be 
used. But after the adoption of this equipment, the troops 
in the field, without any formal order of the war depart- 
- ment, adopted the device for carrying cartridges known as 


‘of the soldier, and being filled with cartridges throughout 
its entire length, affords no counterpoise to the blanket. 
It was the thimble belt and not the inutility of Palmer's 
equipment that occasioned the return to the old system. 

4. The court not only failed to find any facts which 
contradicted the prima facie evidence of utility afforded 
by the letters-patent and the license, but actualy Sound 
certain facts which corroborate that evidence. 

(1.) The second finding is to the effect that a board of 
army officers was appointed to consider and report upon 
the subject of a proper equipment for the infantry soldier, 
and to recommend the adoption of an equipment best 
suited for that purpose ; that on the 22d, 24th, and 3lst 
days of August, and 16th, 18th, and 80th days of Septem- 
ber, 1874, the board examined, considered, and experi- 
mented with the appellee's equipments, and, on the 123th 
day of November, 1874, decided to recommend the same 
for adoption to the war department ; that on the 24th day 
of November, 1874, the board recommended theappellee's 
equipments, in s report to the chief of ordnance, wherein 
they sect forth their opinion that, in the appellee's device, 
most, if not all, the requirements of the service were met ; 
that the report of the board was referred to the general of 
the army, who endorsed upon it his certificate that the 
officers composing the board had “had a large and wide 
experience, and their conclusions were entitled to full 
weight,” and approved the appellee's equipment, and rec- 
ommended its for the army of the United 
States; and that the report of the board was 


thereupon 
oo a the equipment adopted by the secretary of 


“@) But the court of claims, in the opinion delivered in 
this case, aleo declared that, in the determination of the 
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| quantum of compensation, the utility of the invention be- 
eta came an element of value, and in the seventh finding of 
| facts found affirmatively, not merely that the equipment 
ye had sowe value, but that it had swch a value that the ap- 
pellee was entitled to a royalty of cents for 

| each equipment made and used by the United States. 


VL 


The attorney-general contends that the court of claims 
erred, in its estimate of the amount of compensation due 
to the appellee. He says, in substance, on pages 27 and 
28 of his brief, (1) that the compensation was arbitrarily 
fixed at twenty-five cents for each set of equipments used 

" * by the United States; (2) that the device was not 
| and the compensation should have been merely nominal ; 
Pe and (3) that “there could be no guide to a court to esti- 
mate license fees,” because no license had ever been sold. 
The first and second of these assertions are erroneous, . 
The third is immaterial. 

1. The judges of the court of claims knew, as well as 
does tho sttornny-gensenl Sel Say Goeth ah Sara 
fix the rate of compensation, without violating the lew. 
The charge that they did arbitrarily fix the rate of com- 
pensation, in violation of the law, is the coinage of the at- 

torney-general’s own brain. It has no support in the 
record. The seventh finding of fact contains the following 


er 
abempeteorey se Se 
scene Oe oe 
No principle of law, or chien, wesvents the exveunition, 


or the sesertion, that this compensation was arbitrarily 
fixed by the court. If the finding of the court of claims, 


~~ os ent mmm 


to masufacture 
Set a aoe 


hereafter be shown. 
2. As has already been stated, the court of claims did 
not find the invention in question to be useless; nor was 


- bonds, and other articles always vendible in the princi- 
: i New York, Boston and Philadelphia, no 


as 
i a 
| MPS 


cless of property, including wheat, gold, United States 
pel markets of the country, on the value of which, 


contract. It is not to be 
undertook tolpay to the appellee all he lost, orall they gained 


>> 


known to cxuisiaiy Gee) diesitaily is competent, as 8 
witness, to give his opinion on its value. 

The rule for estimating the’ compensation in this action 
is that which obtains in an ordinary action on an implied © 
contract for the hire or sale of personal property, in which 
the compensation is not fixed by the parties. ‘ The rules 


observed in the action at law, for the infringement of a 


patent, and in the suit in equity, for an injunction and an 
account in case of infringement, so far as they differ 
from the rule for estimating the compensation in case of 
the sale or hire of personal property, have no applicability 
to this case. Whatever punitive elements may or may not 
be admitted by courts of law or equity, in estimating the 
damages for infringement of patents, nothing of thet kind 
is admissible in this case, which is a case not of infringe- 
ment of the patents of the appellee, but of use of the patents 
at the request of the appellee,—a case not of tort but of 
that the United States 


by the transaction. Nor is it to be supposed that the ap- 
pellee consented to receive whatever he lost or the United 
States gained by the transaction, as a compensation for the 


- use of his patented invention. The law construes the im- 


plied contract to be an agreement to pay and receive, as a 
compensation for the use of the invention, the value of its 
use at the time and place. 

For the purpose of determining that value, the testi- 
mony of experts must be received, or, in a case like this, 


where no license has ever in fact been sold, there will bea — 


right without a remedy. When a new thing, never before 
used or sold, is sold on an implied contract, the price ‘not 
being fixed, but being due at once, there is no possibility 


’ of fixing that price otherwise than by the opinion of ex- 
 perts. And the man whose knowledge and experience en- 


® 


80 
ablé him to compare the new thing with analogous things 

already known, is a competent expert to testify as to the 

value of the new thing. - Otherwise the vendor of a new = 
thing could recover no compensation for it, although it J 
might be plain to the judgment of every man that it was of 

greut value. 

.The witness who testifies respecting the value of land 
taken by the government, or by corporations, under the 
._ right of eminent domain, often stands on precisely the same 
footing. He has never seen the particular tract sold. He 
has never seen a tract just like it, in situation, surround- 
ings, and value, sold. But he has seen other lands sold ; 
he knows at what prices other lands are held and sold ; and 
he is able to see certain analogies or relations between the , 
land in question and such other lands, and on these analo- on bre 
gies or relations to base an estimate which is competent . 

The testimony of experts in like cases is held to be ad- 7 +4 
missible by all the authorities. Butler v. Mebrling, 15 IIL, | 
488 ; R.R. Co. ». Van Horn, 18 Ill., 257; B.R. Co. v. Irv- 
ing, 27 IL, 18; BR. Oo. v. Ball, 5 Ohio St, 568 ; RR. 
Co..e. Cochran, 10 Ind., 560; Crouse v. Holman, 19 Ind., 
80.; Dalsel ». Davenport, 12 Iowa, 437 ; Doane v..Garret- 
son, 94 Iowa, 861; Dwight v. County Commissioners, 11 
- Ouash. (Mass.), 201; Russell v. B.R. Co., 4 Gray (Mass.), 
‘607 ; West Newbury v. Chase, 5 Gray (Mass.), 421; Has- 
hine'v. Ina. Co., 5.Gray (Mass), 432 ; ‘Beecher v. Dennis- 
‘tom; 18 Gray (Mass.), 854; Fowler v. Middlesex, 6 Allen oe 
(Meas.), 996 ; Whitman v. B.B. Co., 6 Allen (Mass.), 318 ; ae 
‘Clerk v. Baird, 9 N.Y. (5 Seld.), 183 ; Smith v. Hill, 29 | 
* Barb. QM. Y,), 656; Laurent v. Vaughan, 40 Vt, 90 ; Whit- + 


— 2 — <n. ~ ot 


hooks. BB. .Oo., 86, Barb. (N. Y.), 644; Read v. Barker, 
ee: ‘Ine. Co. v. Stephens, 51 Ala., 191; Shat- - 
: ~ ~ k.#, Frain, 116 Masn., 296 ; Allo. Deg. 14 Minn., 516 ; 


. 
a 


v. The United States, 2 Story OC. C., 421. 
HALBERT E. PAINE, 
* Atty. for Appelles. 
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$03 _ Cireuit Court; 4th Circuit. ae 

Unitep Sratzs or AMERICA, . eee 

Western District of North Carolina : ee 

Be it remembered that on the fourth day of April, A. D. 1878, 34 
that Paul B. Means, assignee of Charles G. Montgomery and Charles 3) 


D. Dowd, partners, composing the firm of Montgomery and Des We 
bankrupts, by his solicitors, C. Jones, R. D. Johnston, With: 
Bailey, and Armetead Barwell, Aled tie Mill of seeiaieieas the ‘ 
office of our court of equity, in the circuit court of the United States. 
for the western district of North Carolina, against Clement Dowd; ‘; 
A. B. Davidson, Chas. G. Mon , and D. Dowd, whieh :% 
said bill of complaint and exhibit thereto attached are in the words =~? 
and figures as follows, to wit: | Se 
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Circuit Court of United States, Western District of North Carolina. 4 

5 In Equity. aa 

To the honorable the judges of the circuit court of United States 
for the western district of N. C., fourth circuit: | 


Paul B. Means, of the county of 
of Charies G. Monte, 


~~ a2 
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Thaton the day of 
of the city of New York, and other creditors 
and Dowd, filed their in 
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a for payment of costs and charges, or distribution among the credi- 


mG Your orator farther shows unto your honors that the said 
“= Charles G. Mon ery and Charles D. Dowd were partners, 

*- composing the mercantile firm of Montgomery and Dowd, and car- 

= .pied.on a mercantile business in the town of Concord, in said State, 


"That the estimated value of said property of said firm in the 
month of March, 1876;exclusive of real estate, was about thirty 
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and are also believed to have 
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Commercial National Bank of the City of 
Your orator further shows un 
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and is the brother of the said 
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our 
Clement Dowd, 
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ie “ said A. B. — pong err iee wpe their ee 
assigns, should have an said propérty, choses in 
SBS 
| sai ret as. G. Montgomery an as. D. 
Dowd) are to remain in aaien of the said property and choses 
in action, and continue to sell the goods for cash only, and to col- 
lect, under the discretion and control of the parties of the second 
part — proceeds to be ited weekly in the Commer- 
cial National Bank of Charlotte, N. C.,and applied, under the di- 
rection of the parties of the second part, to replenish the stock by 
such small bills as may be agreed upon, and to the payment of the 
debts of the said firm, as follows: First, after deducting and retaining 
the commissions and expenses of this trust, to the payment of the: 
note for three thousand dollars to the Commercial National Bank 
», of even date herewith, endorsed by suid A. B. David- 
. Dowd, the same being —_ for money this day bor- 
d-also to the payment of any renewal or substitution 
the said: tote, or of any other note or notes that may here- 
inafter.)be given by said firm and indorsed by the said 
of second part, or either of them, not being renewals 
of the notes endorsed by them, or either of them, mentioned 
r in next class, Secondly, to the payment of 
debts hereinbefore mentioned, except the debt of three thou- 
dollars and other possible indebtedness hereafter to be incurred, 
for in the first:class above named. Thirdly, to the pay- 

the other indebtedness of said firm,” &c. 
deed, all the debts upon which said 
sureties were secured by said deed 
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ie ations) banke upon which the eaid 
other relatives or friends were sureties 
‘which were secured by other collaterals. 
informed and we the said deed of 


veyance on 24th of April, 1876, in the presence of 
the: grante : V.P npeon, rosemary mrs Seager 
» who wus the cashier and ek of said firm. The said 
od: was delivered . Dowd, and the same was not 
oo ataeeins 

any n 
execution known to your cutie 
in the said store, untild some two 

of the same. 

r honors that as attorney for 
e caid firm of Montgomery and 
execution of the 
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nue of the execution tho aid deed wes rooraed a 
our orator farther ws unto your honors, as et 
18 advised and believe, that the said’ wasinen, oath re are 
and A. B. Davidson, did not make any inventory of the said .+ 
| 8, effects, notes and accounts, and property con to them a 
ontgomery and Dowd at the time of the execution of the ‘7 
rr or at the time it was recorded, or afterwards, until some time’ ~; 
in the month of January, 1877, when a large part of suid goods was: - "3 
sent to the city of Charlotte for sale. Be 
Your orator further shows unto your honors that the said trustees, me 
Clement Dowd and A. B. Davidson, took no. steps to reduce the = */ 
said goods and effects into possession, and took no control or dires- ... | 
tion in the management of said business until some montr nin : 
the execution of said deed. “S 
= Your orators farther show unto your honors that a 
| Clement Dowd and A. B. Davidson, directed and ae 
: Charles G. eran ae San ae D. Dowd to renew Denotes don ~ 
the said National Banks of the city of Charlotte, as‘hereinbefore * 
mentioned, from time to time as the same matured after the execu- = = 
tion of said deed, and to pay the interest upon thesame, = 
14 — which was at the rate of one per cent. per month, out of f the: aX: 
funds a from said property. - a 
i Your orator fu shows unto your honors, as he is informed a 
and believes, that the said defendant-, Clement Dowd and A.B. + 
Davidson, took no actual control of the funds arising from the 
of the goods and collections, and did not receive or eer 
posite of the same, or open any account, as trustees, during 
year 1876, nor until some time ards. 
SE Ee a ee eee 
on papers upt 
to that end he demanded possession of the same in the 
of wii 1877, from the said bankrupts and from the 
Clement Dowd and A. B. Davidson, in whose possession the . 
were at the time. i. 
That said trustees refused to deliver up the said roy and your or 
orator has had no opportunity pe pel Ae ing the same, except is 
the final examination of eaid bankrupts, said books were 7 
duced before the , in order to Enable our orator and ee 
to examine e bankrupts in regard to the entries on' same, > 
16 which said examination lasted two days, and your orator has: le 
not had access to the books since that time. 
Your orator further a 
notes, &c., of the said bankru 


that but a small part of the 
showing their business 
execution of the said deed 
been lost 
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~  @otton and purchased, as your orator is informed and believes, con- 
(‘siderable ans age of cotton with the funds from sale of said goods 
*- and collections, sh the same North or to other points, and resold 
# ~=—- the same, but whether at a profit or not your orator has no means 
* . Of ascertaining, and, as your orator is advised and believes, said deal- 

~» . ing in cotton was known to said trustees at the time. That after 


a : the execution of said deed on 24th April, 1876, to the said Clement 


Dowd and A. B. Davidson, the said Montgomery and Dowd 

16 continued in the possession of said = and effects, selling 
- gome, and carrying on business in the same manner as before 
the execution of said . That no deposits of the money received 
. from sales and collections were made in the Commercial: National 
Bank in the name of the trustees, but such sums as were deposited 


> were deposited in the name of the firm of Montgomery and Dowd, 


# and were checked out by said firm. That said Charles G. Mont- 
fm. ~ gomery and Chas. D. Dowd, after the execution of said deeds, a 
oe mao to the use of themselves and their families such 
et cash proceeds of sales of said goods and collections as they re- 
S ~qgtired, and that a considerable amount was thus applied to their 
~ Own use and benefit. . 


Sam berger, rtuers, 
& Co., and R. SOstcr, W. J. HL 
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the trustees should come to an account, and apply in sa ono: 


jadgmeats of suid creditors the property and money in tbe hands af. 


That eaid bill was cnaneved by the defendants, the aoe Me 
now pending in said court. That the creditors who filed said bill . 7% 
in equity have proven their debts in bankruptcy since the filing of 7 
said bill, claiming a lien on all the assets an evie «'Y 
dences of debt fied in said debt under and by virtue Sa 
bill and p ings thereon, and the said proofs have been filed’; 
with yourorator. A copy of said bill and answer are hereto attached, -; 
marked Exhibit —. ey 

Your.orator further shows unto your honors that by the 
19 bad management of said property and effects and 
ation of the goods and failure to collect the d 
erty, effects, notes, and accounts so "~~ by the said 
ery and Dowd to their codefendante, ©. Dowd and A. B. 
were wholly insufficient to pay off and satisfy the debts 
firm, but your orator is informed and believes that, 
were more than sufficient to pay off and discharge 
debts, and the said assets and effects have not all been collected 
applied to the said trust. 
our orator further shows unto your honors and so 
the said deed was made and delivered by the said Charles G. Mont- 
gomery and Charles D. Dowd to their codefendants, and it was ac- 
cepted by the said Clement Dowd and A. B. Davidson with intent 
to hinder, delsy, and defraud your orator and the creditors of the 
said Montgomery and Dowd. 

And your orator further alleges and 

was 60 ere grantors and 
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B. eognizant of the fact thet the firm — and Dowd were 
2: mot-able to meet the liabilities which matured in January, February, 
- and March, 1876. 
«Int 8. State whether the said deed was not executed to protect 
ee the property from seizure unti) the fall or winter of 1876, when the 
=. aid firm of Montgomery and Dowd could get in their assets and 
= pay their debts. 

ed t. 4. Was any inventory taken of the property conveyed to C. 

: Dowd & A. B. Davidson by the deed ; if so, when and by whom? 

“Int. 5. When did C. Dowd & A. B. Davidson reduce to possession 
the stock of goods, notes, and accounts of Montgomery and Dowd, 
= and state asta. what acts and i hy what manner was possession taken of 
a and effects? 

mm: . 2 “ae 6.. State i Bene it C. Dowd and A. B. Davidson exercised any 
me acts of ownershi over said property at any time prior to 

so, what acts? 

i 7. State if C. Dowd & A. B. Navison discharged any clerks, 
i s., and, ‘te 80, what ones; and state whether you employed the defend- 
= ants, Charles G. Mon and Charies D. Dowd, as clerks; and, 
= upon what terms. 

Int. 8. State whether an a was made in the manner of 

carrying on business after execution of the deed. If you say 

yen, state what and when they were made and by whom. 

7 Tat. 9. State w r all the notes due to the National Banks were 
not renewed from time to time in the year 1876, and whether re- 
.. - mewals were not continued in the year 1877 on the notes not paid. 
= Int 10. Whether the said firm of Montgomery and Dowd did not 
e apply ne A to replenish the stock of in the fall of the year 
p. «28 Int. 11. Whether you did not take for and money from 
x=... the store for the use “ ia family and for your own private 
said deed. 
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partnership property to ssid grantees, be declared fraudulent and 
ee your orator and the creditors of said Montgomery” 
_ And your orator farther prays that the said defendants -may be im 
compelled by a decree of this court to account for and ob dost te 
your orator all the money received by them, proceeds saleof . x 
goods and collection of debts, and to to orator all the = 

ty which belonged to the firm of and aa 
which is not in their hands undispoeed of. . 


t unto yor 
the United Sites Ned 


the prem ,and abide such farther ord 
“ied yar ever ol Sy boon. Sov py 
nd your orator, a8 In Gu sairey oN 


BURWELL, 


Unrrep Sratzs oF America, Western District of North Caroline: a 
The aforesaid Paul B. Means, being duly sworn, deposes and eg 

that he is the complainant in the foregoing bill named, and tine + 

read the same and knows the contents sek 
That said bill is true of his own knowledge, ex : 

matters therein stated to be on information and 

those he believes it to be true. 
26 PAUL B. MEANS. 


Unitep Statzes oF AMERICA, hen : : 
Sworn and subscribed before me, on this 28th day of March, ~~ 
(seat.] 


THOS. M. PITTMAN, 
U. 8. Commissioner for W. D. of N. Q. 


The defendants, Charles G. Montgomery and Charles D. Dowd, - 
are hen aye to answer the yaks -y Ny oreang tal a 
numbered, respecti , ? a, 

pee the dufendante, Clement Dowd and re Dav ars reguired ie: 
to answer all the interrogatories in the foregoing bill of eee. 
Exureir “ A.” | 


This indenture, made this 24th day of April, 1876, by Chas. G. : E 
ete Chas. D. Dowd, partners trading under the firm and: <5 
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mercial National Bank of Charlotte, N.C., 
and endorsed by the said A. B. Davidson 


y 
dollars to the said bok of even date herewith, endorsed b 
sixty days: a another note to said ban 
red dollars, secured by customer's notes in the 
tgomery & Everitt, att’ys, bearing date the — day of 
now en also bY two other notes of one thousand 
to rat National of Charlotte, endorsed by A. 
» dated, respectively, on the 25th March and 5th April, 
maturity at sixty days; also by a note to the 
Farmers’ National Bank of Charlotte for one 


dollars, by W. y; 

M. F. National Bank for one thousand 
eisler, and by another note to said bank 
endorsed by R. 8. Harris; also by a note 


Boyer, Jr. dol 


also by a note 


set for in the next class; dly, to 
| hereinafter mentioned, except the debt of 
lars and other possible indebtedness hereafter to bei 
vided for in the firet class above named; thirdly, to 
all the other indebtedness of the said firm howsoever 
soever the same may be due, any surplus to be paid 


ties of the first or their legal represen 
| And it is fu the understanding and 
} of the said debts or an nore, how 
$1 any of them, shall not 


paid when 

due or if, for any other cause, the 
may so elect, then and in that case it 
of @ second 


bli sale, deem bent me ‘aopenill : 
ublic or private as ma a iy 
Saniingiien directed. : 7 


In witness whereof the parties of the first part do hereto eet their _ = 
a nendeeeeeee hey See .\Ge 
(S'g'd) HAS. G. MONTGOMERY. [exan} 5 

CHAS. D. DOWD. mat] 


? 


Witness: . 
W. P. SIMPSON. 
Probated July 11th, 1876. Registered same 


the Hon. Morrison R. Waite, Chief Justice of the Supreme 
the United States, at Greensboro’, in said district, the first 
pril, 1878, and in the 102 year of the Independence of 
losadd the 12th day of April, 1878. 

(sat. ] JNO. W. PAYNE, Clerk. 


Memorandum. | 
 . The within-named defendants are notified that unless they enter 
* thei ce in the clerk’s office of said circuit court, at Greens- 


JNO. W. PAYNE, Clerk. 


in May, 1878, the said subpona is returned, with 

in the words and res as follows, to wit: 

Satu: April 19th, 1878. R. M. Douglass, U. 8. marshal, 

by L. E. Corsbie, D. M.” And time is given until rule day 
in June to answer. 


= ; And on rule day in June, 1878, an agreement extending time 
=<, until’ rule day in July, 1878, to answer is filed in the w and 
fi as follows, to wit: aaa A 


= Cirouit Court of the United States, Western District of North Carolina. 
~ ” Pavt B. Means, Assignes of Montgomery .& Dowd, Bankrupts, 
ae v8. 
aie C. Down, A. B. Davimeon, & Mowrcouzry & Down. 
. In this cause, it is ordered, by s t of parties, that respond- 
é ont Ay ave. a 4 aly, 1878, to answer or demer to 


Pn dag ma: -pacuinas - 
i gae hove onder is approved & agreed to 
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& JOHNSTON, 
: Attys for PUT. 
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8% Andea it, 1878, on agreement in 
: to onal 1878, in the words 


Agreement. 


lows, to wit: 


Cireuit Court of United States, Western District of North Caroline. 
In Equity. 


Pavut B. Mraxs, Assignee, ve. C. Down, A. B. Davipeox, and Others = 
I, Paul B. Means, the plaintiff in the above-entitled case, de a 


hereby consent to time for filing defendants’ answers 
this i cll Tooeday, the 2nd day of July, 1878. 


June 29th, 1 
PAUL B. MEANS, Assignee. . 


And on the said 2nd day of July, 1878, the defendants filed their © 
answer to said bill of complaint in the words and figures as follows, . 
to wit: . ! 4 

Answer of A. B. Davidson & Clement Dowd. x 

86 Circuit Court United States, Western District No. Carolina. «© ~ 
In Equity. eo 

Pau B. Means, Assingee, ve. Montcomzry & Down and Others. — 


ments thereof, for answer thereto say : Bek 
of yee stock by Mon &Dowd « 
estimated value of theirassels | 
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-? tional Bank, as a » have in like manner proved insufficient for 
; . that purpose, there being now due on said note a balance of about 
= $600.00 which said def’t will in all probability be obliged to pay 
a out of his own means. Said collateral notes were never re- 
38 turned te B. Davidson to said bankrupts, and never came 

into the hands of the trustees. 

That at or about the time of the execution of the deed of trust in 
were the said Montgomery & Dowd did represent to these def’ts 
t they had aseets nore than sufficient to pay all their debts, but 
they did not “ lead” these def’ts into that belief, nor was there any 
agreement or understanding that the said deed in trust should be 
executed and the property placed beyond the reach of creditors, 
>. as is falsely alleged in the complainant's bill ; nor is it true that the 
=. . property, choses in action, & other effects conveyed in said trust deed 
=. were valued at forty thousand dollars, or were worth that sum ; that 

*.- gnid-deed was executed at the-date which it bears; that the date of 
5 ite fégistration in endorsed thereon truly, as these def’ts believe, & 

~. glmost renege after + said wane vane — ew gg took 
possessi goods & property, employ . G. Mont 

& ©. D. Dowd to fs ntend & manage the same for them 

ea wages, & directing them to keep a strict account 
ee as well as of all sums collected, as required 
x the said of trust, & to take stock as soon as practi- 
be ¢ is not trne that the Montgomery & Dowd, or either 
, of them,in y other time after the execution 
x. OC ntities of cotton with the trust 
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accepted 
said deed me dies ~ & accepted with a view of ing 
of said grantors beyond the reach of thecreditors-of said firm 
complainant for the use and benefit of said bankrupts, as is 
or that said bankrupts might realize any benefit therefrom a 
ever. od ol 

Answering interrogatory No. 1, these defendants say the repre: «7 
sentations of the ition of said firm at the time mentioned was . 4 
only partial. : eee 
special k o lode of rhe sail eet liabilities, 4 

now rm’s ability to m r “ 

but. they did ob bnew that the said firm was not able to mest its . 
liabilities which matured in Jan’y, Feb’y, & March, 1876, till after 
the said dates. ) 
Int. 3. These def’ts answer in the tive. 


42 d Mon Dowd,some . 
tion of of which § * 
asseta, 


other 


these def'te 


th 
Tat. 6. These def’ts took possession of 
& contracted to C.G. Montgomery 


structions to [the] book- 


“— - ——- o : 4 a a “ * “ ‘ oe . en - 
g > Sn, He 4 ta v = 2 . * a Bi, 3 ay a 
“ Pies * Py, * - hob Se ganar mee he « ™~ “ oe eB Py me : & Bek ve ee ‘ a jt 0 _ 
woe 3 * -" ia ol al + a, ~*~ : B. " a & te : _~ + r, Pa ¢ . = Put, a * * cy ce Pee - ¥. * 
. a = ee a a ng ee —_—— i ei F ; “ Ate, # Ne . 
~ y ~ @ * - se 4 s Ki E a i 3 
: rs ; * 4 . ey >. . b An 


cs. | ote ab > i * me 
<3 ee eae ee ee e.% glade Ol 
*, eh ey ae * : My + a 
a : ; at ee “4 Sp ox 
. ged a ae ae a . a) ae oe 
is rr." a ie “wg 3 
2 (> 


with Com’ Nat'l Bank 
trustees, til] about — day of ——, 1877; 


were placed upon the old acc’t of M. & 
allowed tobe drawn upon it by direction of 


nee proper purposes of said trast. 
ease ddhendndteyenyte be heneedinecinel, 


W. J. MONTGOMERY, 
DOWD & WALKER, 


Sol's for Def'ts. 


Clement Dowd, one of the def’ts, makes oath that the fact stated 


=. in the foregoing anewer are true to his knowledge, except such as 
are 


stated upou information & belief, & these he believes to be true. 
©. DOWD. | 


orn to & subscribed before me this 28th June, 1878. 
 [omat.] : N. J. RIDDICK, Clerk. 


6 45 A. B. Davidson makes oath that the facts stated in the fore- 
aay going answer are true to his knowledge, except such as are 
; ” stated as information & belief, & these he believes to be true. , 
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| @worn & subscribed to before me July 1, 1878. 
| Cl'k Sup. Oourt & Ex-officio Notary Public. 

. Answer of Chas. G. Montgomery and Chas. D. Dowd. 

bee baeci Pau B. Means, Astignee, &c., 

Pt Cxeuewr Down, A. B. Davineos, Cus. G. Mowroomsny, & Cas. 


[omar JAS, P. GIBSON, 
“Girenit Court of United Seats, Western District of No. Carolina. 
ee a In uity. ' 


and Chas. D. Dowd, re- 
in- 


rE 


nit 


| ale 3 i set ea at g 


cient sum has been realized from 
¢. them to discharge the note of which said Davidson is endorser. 
eo These defendants admit that Clement Dowd is a brother of C. D. 
ee Dowd, and that A. B. Davidson is the father-in-law of C. G. 
. §& 0 Montgomery, and that W. J. Montgomery is a brother, and 
oe was at the time referred to endorser on a note for one 
© thousand dollars, which was renewed by the requirement of the 
e bank parang Se year 1876, but not after that time. 
= +. "Vhese defendants admit that they believed at the time of the exe- 
=. cution of the deed referred to that they had assets amply sufficient 
=. to pay their debts, and so represented their condition to their code- 
F fendants, but they deny that they endeavored to induce their code- 
& . fendants to believe that if on could protect their property from 
«s, _ forced sale until. they could their goods and collect their debts 
ki.< they could discharge all their debts and have a handsome capital 
=.= left, and these defendants deny that it was agreed or unde be- 
&.. tween them and their codefendants that the deed referred to should 
= be.executed and their property placed beyond the reach of creditors 
e-- - until they could sell out their goods, collect their debts, and 
ot » | pay, the same, thus saving to themselves a large surplus. 
oe eee ese defendants admit that they executed on the 24th day 
ef April, 1876, the.dead referred to in complainant's bill conveying 
bs th property goods, &c., charged in bill of complainant, but the 


estimated value of the same was about forty thousan 


and expressly deny that it wa ted i reuan 
“me or understand’ as changed i tae soaghainant’s bill. 
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* @f April, 1876, in the. presence | .P. Si who was their 
= quebier. and ‘keeper, that the same was delivered to C. Dowd, & | 
was not registered till the 11th day of July, 1876. They admit, 
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Answering in No. 8, these defendants answer in the: 
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collections since the execution of said deed. 
as agents of the trustees, their cod 


have dealt in cotton with fands arisin; 
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the property con by the deed after 
but the exact date 0 inet on 


to this these defendants say that their 
ion of said g en v after 
This was in correspondence, 
ts going in secen tile eal store and 
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Vexcrele acts of ownerhip riot 1 
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defendants say that their 
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pe seit vf the deed, at $100 
= k “In answer to interrugatory.8 these defendants say that chan 

f.. ‘were made in the manner ofc carrying on the wer thon 4 in the follow. 
ing : We were to sell for cash only, to buy no new goods, 
force, send a “~ money received, not needed 


o. 9 theee defendants say it is an- 
‘renewals were made because the 


11 these defendants say that they took 


defendants say that the notice required by 
of the deed. 

to 18, these defendants say that weekly statements of 

ms, Ke. made.after the beginning of the fall trade; 

em 4 0 ume mote ie wee done; are scarcely enough was col- 
rogatory 14. In answer to this these defendants say that thé 

wy | with their codefendants; said statements an 

original entries are in the hands of trustees, 
9 telex to staloment filed by their codefendants for their an- 

is interrogatory. 


DOWD & WALKER & 
W. J. MONTGOMERY, 


Sol’e for Dof'te. 


r the use of their families oo . 


‘answers of defendants iu the words and figures as 
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Subscribed & sworn to before me, this 1 July, 1878. aa 
(suat.] JAS. C. GIBSON; 
Clerk Sup. Oourt, Bx-officio Netery Public. a 
And afterwards, to wit, ou July 26th, 1878, are filed to” 
Exceptions to Answer of C. Dowd & A. B. Devideon. ee 
Circuit Court of the United States, Western District of North Caro- > 
lina. In Equity. Se 

59 Paut B. Means, Assignee of Montgomery & Dowd, i“ Be 


Cuxwzwr Down, A. B. Davieor, C. G. Movreomnay, & C.D. Dowd,’ 4 
An exception taken by said complainants to the insufficient answer > 

of the said defendants, C. and A. B. Davideon, to the billet | 
complaint of the said complainant. - Be 


sit 
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Fourth. For that the said defendants have not, to the best of their 

knowledge, rememembrance, information, and belief, answered 

61 and set forth the amount of the debt due to the Commer- 

cial National Bank endorsed by W. J. Montgomery, whether 

the same was renewed at intervals of sixty days during the year 

1876, and whether the interest was paid on the same at the rate of 

twelve per cent. per annum out of the proceeds of sales of the goods 

and collections of the debts conveyed to them by their codefendants, 
Montgomery & Dowd. 

. For that the said defendants have not, to the best of their 
e.-° knowledge, remembrance, information, and belief, answered and set 
= forth what their belief was in regard to the solvency of the firm of 
os mor ay & Dowd at the date of the execution of the deed, on 

e. the 24th April, 1876, and have not answered and set forth whether 
;.  * any deed was executed to them by their codefendants, Montgomery 
= & Dowd, in the presence of Simpson, the book-keeper of said firm, 
=. what property was conveyed thereby, and their knowledge, informa- 
=. ‘tion, and belief as to its value at the date of the execution of the 
=. deed on the 24th April, 1876. 
ee Sixth. For that the said defendants have not, to the best of 
~ . 62 _ their knowledge, remembrance, information, and belief, an- 
ee. ewered and set torth wiiether all the debts due to the National 
3 endorsed by the said defendants, or either of them, for their 
nts, Mon ry & Dowd, and all debts or notes endorsed 
relatives and friends of the said firm were secured and pre- 
ll of — 
the best of their 


Re 
a ba a 


% 


4 — o 


their knowl : 
and set forth w er their codefendants, Mont, 
L representations to them at or prior to execution of 

dition of their affairs, nor do they answer and set forth what 
resentations were so made to them b “8 codefendants as to 
: ag oe in reply to interrogatory 


knowled g. remembrance, information, and belief, and set forth their «> 
relations 
ant-, C. Dowd and W. J. Mon 


knowledge, remembrance, information, and belief, answered and set: => 

forth, in reply to interrogatory No. 15, the exact date.of the first ae 

weekly statement made to them by their codefendants, M Bs - 

& Dowd, nor the exact date when the account was a 

65 with — Commercial National Bank in their name as trastess ee: 

of Montgome & Dowd. a 

For which parti the said complainant except to the anewer a 

. Of the said defendants as evasive, im and. insufficient,and =; 

_ humbly prays that the defendants may splat putin afall - 4 
P 


_ 
o 
» 
. 


and sufficient answer to the said bill of com t. - 
& BAILEY. 


| SS omeron, fi 
Exceptions to Answer of C. G. Montgomery d C. D. Dowd. q 
Circuit Court of United States, Western District of North Carolina. eS. 
In Equity. og 

7 , Paut B. wr Assignee of Montgomery & Dowd, 
) ' Crement Down, A. B. Davinson, & C. D. Down. = 

| L An exception taken oy the said complainant to the insufficient an- 4 


swer of the said d 
D. Dowd, to the said complainant's bill of complaint. 


First. For that the said defendants have not, to the best of a 
k formation, and belief,an-. .5 


fth. For that the said Hefersdants have not, to the best of their : 
to their codefendants nor the occupation of the defead- 
Thirteenth. For that said ts have not, to the best of thee 3 


ro ks 


dants, Charles G. Montgomery and Charles . a 
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—— eo W. J. Montgomery was not a skilful prac- : 
w. | 
‘Third. For that the said defendants have not, to the best of their 7. 
know , remembrance, information, and belief, answered and set | 
forth how often and for how long a time the debt due the Commer- 
cial National Bank, endorsed by W. J. Montgomery, was renewed, 
and whether interest was not paid on the said debt at the rate of 
twelve per cent. per annum, whether the same was not paid out 
of the realized from sales and collections of goods 
67 and conveyed by the deed to their said codefendants, 
Dowd & Davidson. : 

Fourth. For that the said defendants have not, to the best of 
their know remembrance, information, and belief, answered 
and set forth w the debts set forth in the bill of complaint, as 
due to the national banks, is correct, and whether all the debts se- 
cured by the wre of their codefendante, C. Dowd and A. 
B.. and W. J. 
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rabid 
, 1876, and whether said judgment was dock- L 
, but prior to the issuing of an execution the said deed of 
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pooven tale sab enared rein 
= by virtue defendant fave 04 
Ninth. For Sees | 
know poets no a 
5 Sanaa oar aha por Uy tae a 
, what exact time they were em a | 
codefendants at $100 per month. 


Tenth. For that said defendants have not, to the best of thelr 
knowledge, remembrance, information, and belief, and ets: 
forth in answer to in 


humbly pra 
fall ioe pair $e 


JONES & JOHNSTON, — 


And afterwards, to wit, October 29th, 1878, an 
cause he transferred to the U.S. circuit court at 
the words and figures as follows, to wit: 


Agreement. 


Cireuit Court of United States, Western District of North Carling 
at Greensboro’. In Equity. 


a ee 


A. B. Davineox, ©. Dow, Cuas. Mowrcomxny, & Cuas. aD. Da 


73 Tn the above-entitled cause now pening 6 See 
Tt is agreed between the counsel et pine ad 


.o & ‘ 
“2 
' * 
os -*, 
. 
e c % “ 
P,. 
a* 
Pa” % 


c 26 ‘PAUL aa, a0, Ve, comune DOWD BT AL. 
© defendants that the said cause shall be removed to Charlotte circuit 
c’'t & heard upon the exceptions at _ term. 
P. BYNUM, For Df'ts. 
JONES & JOHNSTON, 
' For Compl't. 


An endorsement is made on said agreement in the words and fig- 
ures as follows, to wit: 


Endorsement: The clerk of the court will transfer the equity 
- cause above referred to to the circuit c’t at Charlotte. Oct. h, 
1878. Dick, judge. 


And at.a regular term of our said court, held at Greensboro’ on 
the first Monday in October, 1878, an order is made and filed in said 
cause in the words and rw as follows, to wit: 


2 | . Order of Transfer. 
= — In the Circuit Courtof U. 2 Western District of N.C. Oct. Term, 
878. In Equity. 


a 78 Pav B. Means, ei of Montgomery & Dowd, 
= ©. G. Monreommny, C. D. Down, A. B. Davineon, & C. Down. 


e _.It is ordered by the court here that this cause, with all the papers, 
= process, and. had ther-on in above cause, be ae amg 
M to U.S. circuit court, at Charlotte, N. C., to be held 2nd Monda 
Tsong next, pursuant to aforesaid. order, I herewith sen all 
‘oie &e., in said cause to the clerk of aforesaid court, 


: = 26th, 1878. 
: Bk porte sd from the minutes. 
mony of which I hereunto subscribe my name and affix 
—yr of said court at office, in Greensboro, N. C., Nov. 26th, 1878. 
[erat] JNO. W. PAYNE, Clerk. 


“And afterwards, to wit, on November 27th, 1878, the said cause is 

: ee -'peceived, docketed, and filed in said circuit court, at Charlotte. 
a ou And at term of our said court, held in Charlotte 
ie. a “+ > on the 2nd Monday of December, 1878, an order giving léave 
;. to amend bill and answer is filed in said cause in the words and 
ES fig _ 1 as follows, to wit: 


ae aD. ag 
Sra 


PaB Means, Aasignee in Bankruptey 0 
a by =e , _ Mon , — % 


. In Equity, at Charlotte. 
Ordered ! satpla it ar ars to amend his bill iadey: 
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‘dibentiss id tnkeaes din he tit © ‘ept'we . 
- to charge them as such, and the has leave t Be 
March, 1879, to amend renown pare anwer by 
same rule day. | 

Plaintiff excepts to the foregoing order as too broad. 


DICK, Judge: 


75 And afterwards, to wit, on February 20th, 1879, a notice de- 
clining to amend bill is filed in said cause in the words and .. 
figures as follows, to wit: 


By: 
“4 


Notice Declining to Amend Bill. 


Circuit Court of United States, Western District of North Carolina, | 
at Charlotte. In Equity. 


Pau B. Mgans, Assignee of Montgomery & Dowd, 


C. Down & A. B. Davipson 4 al. 
Str: You will please take notice that the —— havi 


clined to amend the bill of complaint, the ex de- 
fendants will be brought on for a hearing at rale da —— ie n March, be- 
fore the judges of this ; beneath court, in the city o 


Feb’y —, 1879. 
A. BUR 
JONES & JOHNSTON, 


Sol’s pro Complt. 

To Hon’! W. P. Bynum, sol. for def’ts. ae 

76 And an endorsement is made and appears in said notice i. a 
the words and figures as follows, to wit: te 

_etnemment: Executed by deliveri ¢ of the within ~ 

hae be ey m,attorney. This 20th Feb’y, 1879. R. M. Douglas, ' 0. 

by A. C.Summerville, D. M. ests * 


And afterwards, to wit, on March the 3rd, 1879 he nian 
rule day, the defendants, A. B. Davidson and C. Dowd, file 
amended answer in the words and figures as follows, to wit: 


Amended Answer of A. B. Davidson and C. Dowd. . — 

Circuit Court of United Western Dist. of No. Carolina. te 
vity. 1 7 4 3 

Paut B. Means, Assignee, v. Montaomzry & Down & Others.,.; 


The defendants, A. B. Davidson and C. Dowd, op wipe 
n ewMperein. for crore, ceialans, inmailencan 08 
77 
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have received they believe the 
stated in complainant's bill of com- 
& the estimated liabilities of said firm 
plainant’s bill, by far too small.’ That 
of Montgomery & Dowd was indebted to the three 
Charlotte in considerable sums, a portion of which was 
def’ts jointly & other portions of them severally, as 
by the deed 


. | r of trust referred to & made of com- 
= . plainan bill, hich 


deed correctly states thesame; and that said firm 
also owed the Commercial National Bank a debt of $3,400.00 (origi- 
nally), secured by customers’ notes, delivered to said bank at the 
| } ro ory loan, which was long prior to the execution of 
of trust or mortgage in controversy. It is not 
* 98 — true, however, that said collateral notes were sufficient to pay 
Be said loan or leave a surplus, as is alleged, but on the cont 
---- there is yet a balance due on,said note of nearly one thousand dol- 
e’-.. Jars after applying to its og: all that could by diligence be col- 
es It is true, some of these notes are still on hands uncollected, 
r amount than the said balance, and these de- 


- dolls : Bank of Charlotte, have, in like manner, 
- .. proved insufficient for that as these def’t- have been informed 
=, and there being now due on the said notea balance of about 
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= benefit of ssid bankrupts, as is alleged, or that said bankrupts might 
= hauednn tates No. 1 of nplainant’ bill, these defend 
interrogatory No. com s - 

ants say that the said Chas. G. Montgomery did make some state- 
ments to these def'ts at or about the time of the date of the deed in 
trust in question, but the said statements did not purport to 

84 be accurate or full, as subsequent events showed they were 
8 grossly inaccurate, both as to the assets & liabilities of said 


Answering int. No. 2 def’ts say they had no special knowledge as 
ban ee oo 


did not know as officers or otherwise that parties were not able 


AG ) y 
=.) of an inventory ag said codefendants; that an inventory. was 
= made said pee me & Dowd for these d 


possession 

ee pey their codefend- 
ce ents : rat instance by let- 
=. ter'& and afterwards in person by these defendants, the exact date 
~ . Of which they cannot state for the reasons hereinbefore set forth. . 
> — - Ent: No. 6 is answered by the answer to Int. No. 5, & the further. 
:~ . statement ¢ defte gave instructions in person to clerks 

| Dowd as tp how the business should 
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rent expenses; these nd any 
ipts or disbursements dated prior to Sept. 1 : 
f Int. 14 is answered by [the] statement hereto appended 


: | 
3a 


cuit court of the United States on their respective inst said. 
firm, &, upon the return of executions unsatisfied, filed a billin theeaid. ~ % 
court against the defendants in this bill ne op the said deedin: = =; 
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ES therein, with dthute, Gham t-& &hedtets 
90 also true that the said sclasuenncis earliness 
ce thecal hhatmslieg of «aid desk tn vest bade 4 aenunens 
to these def’ts as to the condition of said firm to the effect in sub- 
Rae ee npn mae but these def’ts, from the said statements, 
believed that if said firm was not insolvent it was too deeply in- sp 
volved to attempt to proceed further ; that the $3,000 borrowed by 
_ the said Montgomery. & Dowd, with the endorsement of these def’ts, 
simultaneously with the execution of said trust mentioned therein 
as class No. 1, was paid, for the most part, to the very creditors who, P 
as these def'ts are informed & believe, have been chiefly instru- . 
mental in the institution of this suit & the previous one herein- 


before mentioned as of like import. 
=e answered, these defts pray to be dismissed with 
i. . C. DOWD. 


A. B. DAVIDSON. 


Sworn to & subscribed before me this Oct. 5th, 1878. 
J. M. PITTMAN, 
U. 8. Com’r for W. D. of N. C. 


91 And afterwards, at a regular term of our said court, to wit, : 
a June trm, 1879, held in the city of Charlotte,on the Qnd a 
=. Monday of said month, an order giving leave to file the ainended 

2 ~ answer & time to file exceptions thereto is made and filed in said f 
=. cause, in the words and figures as follows, to wit: | 


4 ) | giammaiee taser —~~agaata Time to File Exceptions 


_ Circuit Court of United States, Western District of North Carolina, ) 
4th Cironit. At June Term, 1879. In Equity. | 


Paut B. Mzawes, soe of Montgomery & Dowd, : 


f.  (C. Down, A. B. Davineon, C. @. Montcomery, & Cuas. Down. 


- > ~~ tis ordered by the court that the defendants, C. Dowd & A. B. Dav” ef 
Ee ”-ddson have leave to file the- amended answer, and that the complain- | 
x + ants shall have untill ruleday in sn Say “Fr 1879, to file ex ns to the |. 
*, - game and the exo to the answer of the defend- i 
(nts; Chas. G.. and Chas. D. Dowd, shall stand contin- ee 


x “ 
p 6% 
‘sé 


- ROBT P. DICK, Judge. 


And aterwaris, to owe 80th, 1879, Paul B. Means, 
oe files his replication, i in the 


Cireuit Court of the United States for the Western Diatit f se "7 
Carolina. In Equity. Boa: oe 
Paut B. Mrans, Astn- of Montgomery & Dowd, B'kr’pts, - 


C. G. Monrcomzny, C. D. Down, AB. Danson, & 6. Down, 


The replication of Paul B. Means, of Mon + 
“complainant, to the answers of C. GE Montgueery & 


and A A. B. Davidson & C. Dowd, defendants. 


This repliant, savi 
times hereafter all an 


4 @ 
= 
ah aS: 


now and atl s 
3 of og 


unto himeelf 
benefit and 


and 
all manner 
ception which may be had or taken to the manifold i ne 
of the said answers, for replication thereunto says that he le 
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maintain, and prove his said bill of com to be true, cet 
and sufficient i in law to be answered unto, and that the 
93  answer- of the said defendants are uncertain, untrue, an | 
sufficient to be a unto by ry 5 rplian, without nis,’ Pn ee 
any other matter or thin d answers contaii aS 
material or effectual in the ‘lew to bo replied unto, apd not | 
and hereby well and granary By cor’ unto, confessed, and avoided, 3 
traversed or denied, is true. hich matters and things this. pil 
pliant is and will be ready to aver, maintain, and prove, as ie old ss 
orable court shall direct, and ve prays as in and 7 his oaid sg 
bill he has already prayed. oe 
June 27, 79. 3 ee 
BURWELL, 


JONES &  & joe, 


And plaintiff's attorneys file their notices in ie Gene filin, = 
ntecegeicin tn mld conan fn ie ous gee 


wit: 
Notice of Having Filed Interrogatories. a 
Circuit Court of the United yap a Western I)istrict of North Oar 


Paut B. Mrans, FEE ose of Montgomery & Dowd, 


C. Down and A. B. Davimeox. 


94 Sir: RAs eg * 
tive ollien of Cop saeeeonennennans enn ae yee Sateto 


‘To Hon. W. P. eR, Walker, Eaq. 
R a The said notice has an endorsement thereon in the words and 
oe. —— as follows, to wit: 

F, Endorsement: Delivered a copy of this notice to P. D. Walker, 
Eeq., Oct. 22, °79. A. Burwell. 


Notice of Having - Filed Interrogatory. 
Circuit Court of U. S., West. Dist. of No. Ca. In Equity. 
95 _ P.B.Means, Assignee of Montgomery & Dowd, 
at 


A. B. Davinson é al. 
Notice. 
"-~ Please take notice that we have filed interrogatories in the office 
?.-. of the clerk of the circuit court of the United States, at Charlotte, 
s to be administered to I. R. ‘Harris, V. W. Kestler, Paul B. Means, 
and Jacob Dove and W. P. Simpeon, witnesses to be examined on 
the part of the complainant in the above-entitled cause, and shall 
aes to take out a commission for the examination of said wit- 
’ messes after ten days from date hereof, within which time oe may 
file such cross-interrogatories as you may be advised as pro 
Resp’t’ly, | JONES & JOHNSTON, 
BAILEY & BURWELL, 


. Sols. for Complainant. 
Nov’r 8th, 1879. 


To Hon. W. P. Bynum, P. D. Walker, Esq., sols. for def'ts. 


>. An endorsement is made and appears on said notice in the words 
~. and figures as follows, to wit: 

Be . Endorsement: Executed by deliver’g a copy of the within 
- ~~ 96 _ notice to W. P. Bynum, one of the solicitors for the defend- 
i ants, this 10th day of pareseer, 1879. Ro. M. Douglass, U. 
=~ - B. marshall, by C. H. Duls, 8. D 

And afterwards, to wit, on eg 17th, 1879, a prosecution 
Be bond i is filed in said cause in the words and figures as follows, to wit: 


Prosecution Bond. 


= Une Sratzs oF AMERICA, 
ee Western Disiridt o of North Carolina : 
Circuit Court, 4th Circuit. 


Pe Pavut B. Means, Assignee, 
< ee A. B. Daviveon, C. Down, Cuagtes G. Montcomery, & Cuan.zs D. 


eS Paogety all men by these seeumnte-theb we, Paul B Menne,ee pein: 
| and IL. Brown, curl, are bel and firmly bound unto the 
rrr eres seen to the cam of two hundred 


me fp 


Transcript. , a 
Circuit Court of United States for Western District of North Caro-. = 
| lina, in the Fourth Circuit. . oie 

To the ju of the circuit court of United States for the western’ 
district of North Carolina, in the fourth circuit: ae 
98 Edward 8. Jaffray, W. P. Jaffray, Howard 8. Jatrey and ° & 


fray & Co, of the city of Now York; Geoege B: Stale, W. J. Anuie 2s 
strong, and J. E. wick, in the firm name-of ~ 4 


Staly, Armetrong & Chadwick ; Levi Stein 
ers trading as Stein & Co.; and R. W.Lator, 
iltiam H. Pagon, J. M. & H. White, and James 


‘ , 
éenottanene. ~~ eeeeeniat nee weet seme twee Smaten 2... ein 
~-<— . 
a 
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a 
in the 
99 ead cate oe 
ness as partners e 

: Dowd. That in the month of March, 1 
par peirnde hea nil wer tive ea 
| and merchandise theretofore | 
orators, which said indebtedness 
eee 

t about the time of the maturity of 
orators, the dant, Charles 


876, and for se 
in 


= person 
: rong, Cator & Co.,and by false and fraudulent representations both 
a of the assets and | 


n New York did not exceed four thou- 
th and fact at the time the said repre- 
= new said firm of Montgomery & Dowd were 
=. ineoivent, ; any excess of property or effects over 
>. and above. their debts, and at the time aforesaid the said firm of 
Bee son Dowd owed debts in New York city to a-much 
than the sum of four thousand dollars, and 

Charles G. Montgomery and Charles D. 


ne your orators farther show unto your honors that after mak- [ 
misrepresentations aforesaid, the said Montgomery and Dowd 
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Charlotte, 
chants’ and Farmers’ National Bank of Charlotte, and 
itors therein named, upon part of which said debts the 
A. B. Davideon and ent Dowd, were endorsers or sureties, & 
other relatives and intimate personal friends were sureties or en- 
endorsers of other of said debts (and which, as your orators aread- =~ 
vised, embraced all the creditors in this State) should be personally - «< 
paid out of said assets the said debts, amounting to about fifteen . 
thousand dollars, and any residue should go your orators and) = - 5=: 
other —a — from whom they purchased the goods 


ise. 

104 And your orators would further represent unto your honors 

that prior to or at the time of execution of said deed, on said) ss; 

24th April, it was agreed, as your orators verily believe, ae 
; Sa ne b caaadinaie com . Bea 

rom registration, and it was accordingly concealed ; though it 4 
purported to be for the benefit of orators and_ others, ae 

third class of creditors, who were residents beyond the limits = 
State, it was not made known to your orators or to other Northern =: 

creditors, so far as your orators are informed and believe, nor was it  .. & 
made known to others than the: parties thereto, as a 

—— thesaid 3 
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and Charles D. Dowd, as 
lieve, have remained in 


cution of said con 
Your orators fu show unto 
Clement Dowd, is the brother of 


fendant, Charles G. Montgomery, i 

officers in the national banks whose debts are preferred in said 
and, as vour orators are informed and believe, the other 
debts are secured by the endorsement or suretyship of : 
relatives or intimate friends. . 
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Bains ot Hoe 
f=. was for the sum of eighteen hundred and eighty-eight 4's ‘dollars, 
= and twenty-seven yj, dollars costs in said suit. 


‘Sa was for the sum of six hundred and sixty-one yy; dollars, and 
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as itors of the said Montgomery & Do 
s ‘ments ai the fall term, of the circuit court of the United States 
= .the t, Charles G. Montgomery, and partnership of 


That said judgments were rendered at Statesville, i in the western 
Carolina. 


‘That the judgment iu favor of your orators, E. 8. Jaffray & Co., ~~ 


That the judgment in favor of your orators, Armstrong, Cator & 


dollars costs of suit. 
= ~-108. t in favor of your orators, Staley, Arm- 
ssrong & Chadwick was for the sum of five hundred and 

a = ioe Wis & and twenty-six J, dollars costs of suit. 
E> * That t in favor of your orators, Stein & Co., is for the 
2 i mat five hundred and eleven on dollars, and twenty-seven tes 
» @otiars costs of action. 
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y of the defend- 
2 wer effects of Mont- 
% : ‘E Dowd, ond the ald veal waite ny rane by 
4 = marshal, endorsed upon each one as follows, viz: 

Nella bone of a Montgomery or of the partnership of 


rolluty tile ex of or Charles G. tad and 
1is execution.” : 


R. M. DOUGLASS, 
U.&. Marshal. 
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of March, and how = 
State to whom the indebtedness was © % 


Pre 
i ae 


ery & Dowd did not buy large 

| uantities of goods and in the months of March and =. 3 

pril, 1876, and if so, from. whom, and to what extent, from the  +=@ 

respective parties. State whether for cash or on credit, and a 
were the terms, if on credit. 

4th. Whether Charles G. Montgomery did not 

. month of March, 1876; have interviews with, | : 

7 procure extentions on matured indebtedness from, your, orators eae 

‘ other creditors, and make statements to your orators and others «= 

that the said firm of Montgomery & Dowd was not insol- <3 

vent, and had twenty thousand dollars of assets in excess of 

liabilities, and that their debts in New York did not exceed : 

thousand dollars. eet 

5th. State when and where the deed, a copy of which is attached © 23: 

| to this dill, was executed, who was present, and to whom and when =. 

was it delivered, and in whose possession did it remain till «= 

111 _—the registration. = 

6th. Whether the firm of age & Dowd did not . % 

ise, and propertyeo > 
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nan the execution of said deed; — s 
T any money in debts of the firm ; if s0, to whom and what emount “< 
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PAUL Bk WRANS, £0...V8. CLENRNT DOWD Er at, 


10th. State what amount of money was on hand at the 
112 date of the execution of the deed, and what became of it. 
llth. What amount has been received from sale of goods 
or collection of debts since execution of deed, and what application 
hes been made of it? 
12th. State what debts secured by said deed have been renewed 
upon which you were surety or endorsed since the execution of the 
said —; to what person or ae were the debts so due; what, 
.-. if any, interest was paid; at what rate, and out of what funds? How 

. often have said debts been renewed, if more than once ? 

In consideration whereof your orators pray that the said deed ex- 
ecuted by the defendants, Montgomery wd to Clement Dowd 
and A. B. Davidson, conveying:all the partnership property to said 
grantees be declared fraudulent oe void as against your orators, 
creditors of said Montgomery & Do 

_ And you r orators further pray. that t the said defendants may be con- 

felled by a decree is court to account for and pay over 
113 to your orators so much of said funds received by said de- 
‘ fendants from the proceeds of said sales of said property as 
== shall be sufficient to satisfy the debts and judgments of your ora- 
=. tors, if they have so much ; if not, that they come to account of the 
e: property bag dn and credits covered by said deed to them. 

nd that your orators may be declared to have the first lien on 
said property, rights, and credits for the satisfaction of their said 
:-:° several judgments, executions, and costs. 
. And that your orotors may have such other and further relief 
E Suecade and t0 thio ee nature of the circumstances of the case may 
=. rae and to this honorable court may seem meet. 
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~ the form of the statue in such case made and pro- 
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a 4 m4 roperty, righ righte, and credit in their hands, or under 
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ag And you orators would ab bog pray cee a receiver ma ag Se 
fe ed to take charge of all the goods, 4 rights, an oredite 
& fands covered by said ice sale of property in- 
nded: in said deed, and that said defendants be sk and 


seid dood and to account to him for all - 
of sah property and credits as came into their hands by 


| At > And ens ay owe zr be penere to grant unto your orators a writ 
- ‘ateate ena of | } of America ene beta under 
Si eaadin Serre temmstinome acne to the Charles G. Mont- 


ejqpemery, Charles D. Dowd, Clement ‘Dent, and A. B. Davidson, de- 
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Unitep STaTes oF Pee ane 
Western District of North Carolina, j 


—— ——=, being duly sworn 
com lainante in the : ng 


knowledge, except as to those matters therein stated to be on infor- 
mation and belief, and as to thoee, they believe them to be true. 


> 
a ED, 


Norr—The defendants, Charles G. Montgomery. and 
Dowd, are required to answer interrogatories in 


116 _ bill of complaint numbered, respectively, ee 
clusive, and the defendants, Clement Dowd eae 

_ — — to answer interrogatories numberred 10,11, and 12, -- =% 

and 5 an Se 


Umitep States or AMERICA, ea: 
Southern District of New York, 


Edward 8. Jaffray, being duly sworn says: That hé is one of the pee: 
firm of E. 8. Jaffray & Company, who are the complainants in the _ 
foregoing bill named, and bas read the same and knows thecontents = 
thereof. That said bill is true of his own knowlaign, cxsaph-as: to 
those matters therein stated to be on information and belief, andas =. = 
to those matters he believes it to be true. i 

EDWARD 8. JAFFRAY. a 

Subscribed and sworn to before me this 27th day of Bovemban, A cme 

D. 1876, at New York city. ag 
JAMES TAYLOR, __- 
Commissioner of the State of North Oarolina in and 


N Fan, 6 ne of 
= York, 845 Broadway. 


117 Exarsit “A.” 


This indenture, made this 24th day of April, 1876, by Chas Go = 
Montgomery & Chas. D. Dowd, ers, trading under the firmand ©. <% 
Se Ne rie SC beeket canae te § 

ret a} an ae ok 

That renee! the hehe of the first Lab are indebted as eon ae 


B — rom of even date with 
to the Comme mil Non 
pth eater 


nk of 


| pee beets RADE: pA MRAM, 40, VE, OLED DOWD ET AL._ 

sf ae : ef ‘ 
7 2 | ‘ale by a certain other note to the said bank for one thousand dol- 
> Jars, dated Bye — day of ——, 1876, due at sixty days, and endorsed 
.( cby W. J.M ery; also by another note of five Lay yo dollars 
zy. «tothe said be: , of even date herewith, endorsed b 4 C. Dowd, and 
- . due at sixty days; also by another note to said bank of thirty-four 
; ~~ bund dollars, secured b by customers’ notes in the hands of 
118. Montgomery & Everett, att'ys, bearing date the — day of ——, 
——, and due at sixty daye; also by two other notes, of one 
thousand dollars each, to the First National Bank of Charlotte, en- 
—. by A. B. Davidson, dated, respectively, on the 25th March 
pril, 1876, and running to maturity at sixty days; also by 
8 eons oon e Merchants’ and Farmers’ National Bank of Charlotte 
. for one thousand dollars, dated the — day of ——, 1876, at sixty 
<e ave and endorsed by A. B. Davidson; also by another note to the 
Be faa bank for five hundred dollars, endorsed by W. H. Lilly ; 
; a : also by another note to said M. [and] F. Nat'l Bank for one thousand 
bee endorsed by J. R. Neisler, and by another note to said bank 

‘hund endorsed by 
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and indorsed by hd pain of i ed pr i 
not being renewal of the notesendorsed by them, ¢ 
tioned and provided for in the next class. 

of all the debts hereinafter mentioned 
121 . thousand dollars and other possible indettodmeas by 

to be incurred as provided for in the first class : 
Thirdly, to the es fare of all the other aggre 4 of 
firm, howsoever an 
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tution of them, pboree 5 of them, shall n 

shall become due, or i for any other 

part may so elect, then eater eae 
rties of the es 


the same at pablico eu 


the proceeds as herei 
In witness whereof the pa 


Witness: é 
W. P. SIMPSON. 
Strate or NortH Caroiina, Cabarrus County: 


Probate Court. 
Juty 11a, 1876. 


aint execution of the foregoing chattell mortgage was bet day = 
acknowledged before me, Jas. C. Gibson, 2 of Mocigemen of probate in. 
T tox the county aforesaid, by the exami &. 
Dowd, the grantors thereto. . Let the same, e, bo ¢ 
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JAMES C. GIBSON An 
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Received and registered July 11th, a 


Srare ov NorTH# Canouma, Cabarrus County : eo. 
, Joseph You reper of dni in and fo th nity and at) 
aforcanid do hereby certify that the. foregoing is a true and corres 4 
copy of a mortgage from G. Montgomery & Chas. D, Dc 
eager te a, 
: Witness my hand ot and official seal this A : ile os oe 
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Uaremp Sates oF Anmnica \ 1 wit: 

Sate of Maryland, City of Baltimore, . 
128 J. E. Chadwick, being duly sworn, says that he is one of 
the firm of Staley, Armstrong and Chadwick, who are the 
—_ inants in the foregoing bill named, and has ‘read the same 
the contents thereof; that said bill is true of his own 
Tnowiedge, except as to those matters therein stated to be on infor- 
n and belief, and as to those matters he believes it to be true. 
being - ay sworn, says that he is one of the firm of 
| ee in the foregoing bill named, 
the contents thereof; that said 
as to those matters therein 
of and as to those matters he 


| »duly sworn, says that he is one of 
ee: f ne, * Cator & Co., who are the complainants in 
oa che bill named, and he has read the same and kuows the 
4. gontents thereof; that the said bill is true of his own knowledge, 
ae as to those matters therein stated to be on information 
and belief, and as to those matters he believes it to be true. 
| 8. E. CHADWICK. 
LEVI STEIN. | 
WM. I. H. WATTERS. 


Sworn to and subscribed before me this 20th day or November, 


hoy ES Maryland 
Residing in the City of Baltimore. 


«Filed in fn Dena, 1876, at 10 a. m. 
JNO. W. PAYNE, Clerk. 


Wome a writ of pee issued returnable on rule day in 
4 1877, at-clerk’s office in Greensboro, western district of North 
nr r ina, which writ was duly returned indorsed executed. 


st Court of the United States for Western District of North’ 
Carolina, 4th Circuit. 


gi ae eee cent of the United States for the 
G@ahzict of South Carolina, in the 4th circuit : 


- ES Jarmar & Co. & Others. 


= A.D. 1876. 
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PAUL 8... |, 26., V8. CLEMENT DOWD ET AL. 


&- ° -* These defendants, for answer to the statements and allegation of 
E. _ said bill of complaint that these defendants have remained in unin- 
; terrupted possession of the property conveyed by suid deed, and their 
; management and. control thereof,and the collection of the 
129 debts of the firm and application and use of the proceeds of 
: sale and collection, refer to and adopt as their own the answer 
.of their codefendants, and expressly deny that they have used or 
applied the funds or assets in any other way than that directed by 
ir codefendants. : 
- These defendants deny that said deed was made and delivered by 
them to their codefendants with intent to hinder, delay, or defraud 
the complainants or other creditors, or that said deed was so made 
- by them with a view to place their rty beyond the reach of the 
complainants or other creditors, or for the use and benefit of the said 
Montgomery & Dowd, and these defendants expressly aver that said 
deed was executed by them in good faith, and truly for the purpose 
To the interrc ded in the bill of complaint th 
e interrogatories .propoun in the bill of complaint the 
T raemnha cater es fallows: of M & zs d 
: o in o.1. The firm ontgome wd was 
| i ebied it. the month of March for p see Sie wares pur- 
130 chased previous to that time to the amount of several thou- 
sand dollars, but their indebtedness was not large, compared 
indebtedness consisted to a 


with previous indebtedness, and said 
considerabl e extent of commercial paper 


- ( , and of that indebtedness 
» about thirty-nive hundred dollars matured in March, of which sum 
~~ about twenty-seven hundred dollars was paid in said month. In 
e.  February bg about four thousand dollars matured, of which 
¢--- three thousand dollars or thereabout was paid in said month. In 


oe 


». _ the month of January previous about seven thousand dollars of in- 
=. @ebtedness matured, of which about thirty-five hundred dollars was 


> paid in month. These unpaid balances falling due in January, 
? O Navoary, and March conatitated t their indebtedness in March in 


f Baltimore and New York and other Northern cities. This indebt- 
gyn peeked re de list of whose names as hereto ap- 


Fie Exhibit A. : 
granted to Mont- 


< 131 To interrogatory No. 2. Extensions were 
Some gomery & Dowd upon their matured indebtedness ; by whom 
> and for what tt) of time is set forth in a-paper hereto appended, 

: Exhibit (B). 


=" To interrogatory 8. The defendants, Montgomery & Dowd, pur- 
duaved about six thousand dollary’ worth of + 
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132 _ liabilities, perhaps twenty th dollars, & that their in- & 


ani debtedness in New York was in round numbers four thousand 
ollars. : 
To interrogatory 5. The deed referred to in this interrogatory was 
executed on the day it bears date in the town of Concord in the 
presence of the parties thereto and the subscribing witness; wasthen 
and there delivered to the defendant, C. Dowd, and, as they are in- 
formed and believe, remained in his possession until the time of its 
istration. 
0 interrogatory 6. To this interrogatory the defendants refer to = 
and adopt as their answer the answer of their codefendante. a 
To inte tory 7th. They have not contracted any debts for | 
goods, according to their best recollection, since the execution of 
said deed, except that they Fenner ou a small bill of goods from 
Armstrong, Cator & Company aggregating about one hun- 
133 dred and thirty-six dollars, and alsoa bill from Ewing & 
Company amounting to about one hundred and si 
dollars, , according to the best recollection of these 
made in the month of May, 1876, and which purchases were made 
to work off stock which would otherwise have been u and 
that said purchases were made without the know and consent 
of their codefendants ; that they have not procured any advance- 
ments of money from any person since the execution of said deed. 
To es Sth. have paid no debts, except with the 
three thousand dollars, the proceeds of the note discounted cotempo- 
raneously with the execution of the deed of trust, except a few small 
- paid soon mine A ag ae of the -_ instrument. 
© interrogatory 9th. ve renewed no notes, except a 
tion of them embraced in the ret and second classes of debte, and then 
only under the direction of their codefendants, trustees in 
134 said deed, as far as they recollect. 
And these defendants, having answered the complainants’ 
bil], orso much thereof as they are advised itis material for to an- 
swer, submit that the plaintiff- have not in their bill shown an 
case in equity or case entitling them to proceed aguinst said 
ants in this honorable court, and pray all such benefit [as] if they 
had demurred to said bill. 


E. 8. Jarrray & Co. & Others 


v8. 
Cuas. G. Montcomery & Cuas. D. Down & Others. 


Chas. G. Mon , one of the defendants in the above-enti- 
tled cause, being by me duly sworn, deposes and says: That the state- 
ment- made in the foregoing answer as of his own knowledge, and 
that of his codefendant, Charles D. Dowd, are true, and those other- 


C. G. MONTGOMERY. 


wise made he believes é¢ to be true. 


7 2. = 2 ps ag Se 7 arm 
smn to and subscribed before ime thig 2nd day of January, 1877. 
wie 3 I. L. BAILEY 


ee U. &. Commis. 


No. 1, Due Jan’y, Feb., & ~S 
Paid in Full. 


Part Butler, Pittkin & Co. 
* Paid in fall Morrison, Herriman & Co. 
; id E. 8. Jaffray & Co. 
due prior to March have been paid Armstrong, Cator 
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paid Rob’t F. Williams & Co. 
Staley, Armstrong & Chadwick. 
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| exhibit is made from our books from short notice, but I be- 
esubetantially correct. . 
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MONS, LWtAl ........-...- 
, Hevens, Peake & Os. ..ccsccocccecccccccencceccccceess | «=6 EE 
ef Watrous, Lewis & Co. .......-... wnihe ———— 
, Butter, Pitkine & 0s...nccccnc ccnccocccccccccccccese «§=69 
These am’ts included interest to maturity extensions. 
7 This exhibit is made from our books in absence of our partner, 
but is believed to be substantially correct. - 3 
CGM =| 
) Exuisit C. 
Goods Purchased by Montgomery & Dowd in March and April, 1876. 
137 Calvin Chestnut, 30 & 40 days-_.-..... ~~. $649 02 
Armstrong, Cator & Co., 4 mos. ..--. ~.-- 508 46 
E. 8. Jaffray & Co., 4 mos, .......--.--.--......--.-. 331 47 
4 o 4 FMI csntcdcoitatidaesinnnsinigasiiaaaasiillil 79 17 
E. J. Hall & Son, 30 days.... .......- - iin 23 98 
Aaron Claflin & Co., 4 mos.........--......---.---.- 308 96 - 
P. Vanedel, Kimburg & Co., 4 mos. .................. 121 4 
E. A. Strong, Burt & Co..... ....-...........-...--... 460 3% 
a Wm. C. Browning & Co., 6 mos. from Ap’l Ist......... 481 06 
.  Watrous, Lewis & Co., billed 4 mos.._.. -..- ......-... 83 62 
L. M. Bates & Co., pi OP Gi Rincnccnncccccnnns cate: ae 
PE es i aaliiith « ciinerttnipariecnernimimninepaiiniaal 27 42 
Ps si * stat sinicia atepiiniesiiaieainraiindieaiae 556 28 
Halstead, Hains & Co., 60 days.....--.....-...--..- 519 52 
. OOo is cnttsiicnncnnsemisag | ae 
G. W. Gail & Ax, 60 days.....-..-.....-....- 219 93 
Moore, Jenkins & Co., 60 days ...... pecan: cancotmensenissheianl ipl?" an 
Lord & Robinson, 60 days -........... ....- “ - 13570 
Wm. Bryce & Co., 60 days -... ......----------...... 71 30 
Jo te ee. en am gE . uesiiiteiinei 89 26 
Rasiy & Lene, 90 days... ..220. cecccccncccncnccesns 97 &8 
Jacob Shirmer, cash .... ....-..- icles ne aida 42 21 
G. W. Gail & Ax, bought in March, shipped in April... 20880 © 
$5,461 12 -. 


This exhibit is made from our books on short notice and [in] ab- 
sence of partner, but is believed to be substantially — at 


The foregoing answer of C. G. Montgomery was filed Jan. 3rd, 
1877, for as day in said January, 1879. 
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‘» Information and belief, deny that the said Charles G. Montgomery 
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=... That the firm had assets considerably in excess of its liabilities, 
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“140 - about four thousand dollars. 
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orth Carolina, 4th Circuit. 
- E.S. Jarrray & Co. & Others 


Montcomery & Down & Others. 


To the ju of the circuit court of the United States for western 
district of North Carolina, in the 4th circuit: 


The defendant-, Charles G. Montgomery & Chas. D. Dowd, reserv- 
ing to themselves now and at all times hereafter all & all manner of 
benefit & advantage of exception or otherwise that can or may be 
had or taken to the many errors, uncertainties, and imperfections in 
the bill of complaint contained, for answer thereto, or to so much 
thereof as these defendants are advised it is material or necessary for 
them to make answer to, answering, say : 

That they admit that upon or about the 24th day of March, A. D. 
1876, the firm of Montgomery & Dowd was considerably indebted to 

the complainants; that about said time the said Charles G. 


tensions for the firm, but the defendant, Charles G. Mont- 
gomery, of his own knowledge, and the said Charles D. Dowd, upon 


# made any false or fraudulent representations to the complainants, 


E. 8. Jaffray & Co. & Armstrong, Cator & Co., or any other creditor, 
or to any other person whatsoever, for any pu whatsoever ; and 
the defendant, Charles G. ney, in this connection, states 
that, when questioned by the creditors of the firm touching the con- 


s~  dition of the firm, he did not, in answer to their inquiries, pretend 
_ to give a detailed statement of its condition, but at that time he did 


what he honestly believed to be true, according to the valua- 


and that the firm debts due in the city of New York were 
That this estimate of the firm’s 
liabilities in the city of New York was made without reference 
nsettled cotton account which the firm then had in that city, 


=... tancel in of the firm there. 
p.,: , Shese defendants deny that they were indebted in the city of New 


‘in a sam much in excess of four thousand dollars, excluding 


‘ , ie cotton account above alluded to. These defendants aver that at 
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for further answer, say that it is not true, as 
of complaint, that the deed executed to their 
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codefendanis secured all their creditors in this 
141 these defendants for the reason, consideration, and ) 

stances which moved them to execute said deed, refer. to 
adopt as their own the answer of their codefendants, Clement 
& A. B. Davidson, and the defendants aver that the debts 
by said deed and embraced in the first and second classes, 
curred for money borrowed by these defendants and emp 
their business, and that of the three thousand dollars borrowed 
the time of the execution of said deed. Three of the complain- 
ants, to wit, Armstrong, Cator & Co., Stein & Co., and Staley, 


These defendants deny that there was — understanding or agree- 
ment between the parties to said deed that the same sh be con- 
cealed or withheld from istration, but, on the contrary, 

142 aver that they executed said deed in the presence of the par- 
ties and subecribing witness, and delivered the same to 


Clement Dowd, their codefendant, and afterwards exercised no con- = 


trol of the same. 
These defendants, for answer to the statement and allegation of 


said bill of complaint,— that these defendants have remained in“ 


unembarrassed possession of the property wpe by said deed, 


and — their management and control thereof and collection of the 


- debts of the firm and application and use of the proceeds of sales 


and collections refer to and adopt as their own the answer of their 
codefendants, and expressly deny that they have used or applied 
the funds or assets in any other way than that directed by their co- 
defendants. These defendants deny that said deed was made and 
delivered by them to their codefendants with intent to hinder, delay, 

or defraud the complainants or their other creditors, or that 


143 said deed was so made by them with a view to place their y 
property beyond the reach of their complainants or other “3 
creditors, or for the use and benefit of said ery or & Dowd; { 


and these defendants expressly aver that the said 
by them in guod faith and truly for the puspese 

To the interrogatories propounded in the bi 
fendants answer as follows: 


indebted in the month of March, for goods & wares purchased 


vious to that time, to the amount of several thousand dollars, bat 2 4 


their indebtedness was not large, compared with previ 
ness, and said indebtedness cutie, | if 


_ seven hundred dollars was paid in said month. F 


144. wed preceding about four thousand dollars matured, of = 
' _ which three thousand dollars or thereabout was paid in said © ; 


month. In the month of January previous about seven 


dollars of indebtedness matured, of which about thirty-five handred 4 
falling due = 


dollars was paid in that month. These unpaid balances 
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therein specified. 3 
1 of complaint the de- 
To in tion No. 1. The firm of Montgomery & Dowd was 4 
to a considerable extent, of © = 


commercial paper; bill of said indebtedness about thirty-nine hun- 
dred dollars matured in the month of March, of which sum 5% ‘3 
‘se A 
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Pin Ja Cea ras 
ae n January, Sidhe and::Mareh constituted their indebtedness in 
: March in Baltimore, New York, and other Northern cities. This 
ae am was due to parties, a list of whose names is hereto 
ded, marked Exhibit (A.) 
> interrogation No. 2. Extensions were granted to Montgomery 
4 Dowd upon their matured indebtedness ; oy whom, and for what 
Nomen x is set forth in a paper appended, marked Exhibit (B). 
on 3. The defendants, Montgomery & Dowd, pur- 
aeeed choc? ai about six 5 ented dollars’ worth of goods in the months 
_ of March and April, which was about one-fourth of their 
purchases the preceeding fall, & about one-third of their pur- 
chases the preceeding spring; the parties from whom pur- 
chased, and the ‘tea are set forth in a paper hereto appended, 
ee Exhibit (C.)' 
= Io o. 4. The defendant, Charles G. Montgomery, did 
.. 0. ‘North in the month of March, 1876, had interviews with, pur- 
“,  @haset and procured extensions from, complainants and other 
SR and according to the best of his recollection stated that 
% Ce ‘taking their assets at their par value, which he then cunsidered them 
ee Sout 2 ae fp excess of the firm’s liabilities, perhaps 
- and that their indebtedness in New York 
. By: ™ oon round numbers four thousand dollars. 
1 Do interrogation No. 5. The deed referred to in the interroga- 
tory ‘was executed on the day it bears date in the town of Concord, 
i ~ in the presence of the parties thereto and the subscribing wit- 
Be nn ness, & was then and there delivered to the defendant, C. 
Dowd, and, as they are informed and believed, remained in 
until the time of its registration. 
No. 6. To this interrogatory the defendants re- 
te to and adopt as their own the answer of their codefendants. 
. 5 interrogatory No. 7. They have not contracted any debts, ac- 
3 ‘eotding to their best recollections, for goods, except that they pur- 
| ed. emall bill of goods from Armstrong, Cator & Co., a 
¢ about one hundred and thirty-six dollars, and also a bill from 
& Co., ae to about one hundred and sixty-two dol- 
according to the best recollection of these defendants, 
fe in the month of May, 1876; which purchases were made to 
corn stock which would otherwise have be been unsalable, and that 
i eran were made without the knowledge or consent of their 
‘eodefendants; that they have not procured any advances of 
from any person since the execution of said deed. 
No. 8. They have paid nodebtsexcept with 
sore | lars, the proceeds of the note of three thousand 
peenee « poraneously with the execution of the deed 
ye a een « few nl debts paid soon after the execution of 
Brogatory.No. 9. They have renewed no notes, except a por- 
© the hese embraced in the first & second classes of debte, or 
By or they recollect. of their codefendants, trustees in said 


te, having answered the complainant’s bill, or 
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are advised it is material for them to an ar 
intiff have not in their bill shown any case © ~~ 
in equity or case entitling them to proceed against de | 
148  fendants in this honorable repr and pray all such benefitas © 
_if they had demurred to said bill. i 


Charles D. Dowd, one of the defendants aforesaid, makes oath that 
the facts stated in the fo ing answer are of his knowledge true, 
and those otherwise stated he believes to be true. 

CHARLES D. DOWD. 


Sworn to and subscribed before me, Jan. 4, 1877 
LL. ‘BAILEY, 
U.S. Comm. 
y) 
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swer, submit that the p 


Exuisir A. 


Liat of Namesin Answer to Th No. 1, due Ji , February, = 
& March, Many of Which were Paid in Full as Mar Bee. 
Butler Pittkin & Co., paid in full. : 
Morrison Herriman & Co. , paid in full. 
E. 8. Jaffray & Cv., part paid. 
Armstrong, Cator & Co., all claims prior to March, paid in full 
since. 
Dinsmore & Kyle, paid in full. 
James Tucker & Co., paid i in full. 
Belcher, Park & Co., 
Boston Rubber cannon, paid in full. 
149 D. C. Buffum, paid i in full. 
B. R.Smith, “ 
. & R. Stout, paid i in full 
&H. Fries, 


ee 
forws: 
+ 
i 
y* 


Wm. nO peily '& Son, paid in full. 
Chas. C. Ballon, paid in full. 
Robt. F. Williams & Co., part paid. . 
Staley, Armstrong & Chadwick, part paid. 
Stein & Co., part paid. 
Lapue & Nutman, paid i in fall. 
Jepe, Vee nseev & es a - 
vin Chestnut, part pal 
C. West & Sons, paid in full. 
Saml. Walker. «hE paid. 


& Co., part paid. 
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Exar B. . 

Extension Obtained by C. G. Montgomery, in March, 1876. . 

150 Stein & Co., paid $708.00; extended 30 d’ys..... $1,000 00 
Staley, Pete sm & Chadwi , 30 d’ys.....--.- 718 39 

~ LM. Bates % Co., 3, 4, & 5 months, 

Edwin Bates & Co., 90 d’ys.....- (cape slipitinesmencataiennaianpti 

- Benedict, Hall & Co., 60 & 90 days. ....-. ---. .-.-.--- 281 79 


Woodruff, Morris & Co., 90 days......--.-.---.------ 239 
EB Jaffra & Co., 4, 5, & 6 months, total -.....-..--- i 
307 


oS al 


| Beene NT ciseivenmenintn ‘aasialatiiniilnmbhes 
Watrous, Lewis & Co. .....-........-.-...-......... 
Butler, Pittkins & Co. ........-.........--.------.-- 217 


The above amount includes interest to maturity of extension. 


Exuusit C. 
“Goods Purchased by Montgomery & Dowd in March & April, 1876. 


a: ~ Calvin Chestnut, 30 & 45 d’ys -...-... .... ....--..-.-.. $649 02 
Re i Sremsareng, Onter 4: On, 6 toon. ----- 508 46 


OF i eeipipeateinind min apmcewen ae ae 

Pir Cr > aicecmatomecionmnianes ca Sian 
9 4 ” eS e®eee@we Ceecoe @eeoee@oe ocean 83 69 
Pi ttinitinrapiguadcnamsspesannan | Se ae 
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Pe. : W. Gail & Ax, 60 d’ys_.........----.------------.. 219 98 
5, atoor @, Jenkins & Oo., d’ys -.---------.----..--.-..- 261 65 


pn Stn tac pipiens feinied vaste stinsyh ahtinialnes 97 83 


Sieh dedsiatenoet oxen i SACRE TRY RINE EE RR Ne OE 80 


pe ) iteasiing answer of ©. D. Dowd was filed Jan. 6th, 1877, as of 
pale “ya in Jan., 1877. | 
ae ale JNO. W. PAYNE, Clerk. 
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Circuit Court United States for Western District of North Carolina; 
4th Circuit. 


To the judges of the circuit court of the United States for the west- 
istrict 


ern of North Carolina, in the 4th circuit: 


E. 8S. Jarrray & Co., & Others, 


agatnat 
Montcomery & Dowp & Others. 


152 The defendants, A. B. Davidson & C. Dowd, reserving to 

themselves now & at all times hereafter all & all manner of 
benefit or advantage of exception or otherwise that can or may be 
had or taken to, the many errors, uncertainties, & im ions in 
the bill of the complainants continued, for answer thereto, or to so 
much thereof as these defendants are advised it is material or neces- 
sary to make answer to, answering, say it is true that on the 24th 
day of April, 1876, C.G. Montgomery & Chas. D. Dowd, then part- 
ners trading under the firm & style of Montgomery & Dowd, & do- 
ing business in the town of Concord, in said State, executed a deed 
of trust to their defendants, the copy of which appended to the 
complainants’ bill of complaint is believed to be substantially cor- 


rect. 
These defendants deny that they had any knowledge of the 
e said C. G. Mon and Chas- 
D. Dowd at the time of the execution of the said of trust, 
but aver, on the contrary, that they knew nothing of their condition 
except from their own representations, & they 
defendants that they were at that time perfectly solvent. 


further deny that they had yo Seger 
of the said Montgomery & Dowd, or either of them, as in 
the said bill of complaint, and aver that they knew nothing of the 
representations of the said firm, or either of them, to their creditors 
North, or of the extensions of their indebtedness, or of the quantity 


of goods purchased by them prior to the execution of the said in- . | 


strument. 
Further answering these def’t- deny that they accepted the said 
deed of trust with intent to hinder, delay, or defraud the com- 

154 _ plainants, or any of the creditors of the said Montgomery & 
wd, or to place their property beyond the reach of com- 


lainants, and aver that there was no such intent on their “ 4 
rye 


as they verily believe, none such on the part of the said 


ery & Dowd in making the said d 


good faith, for the —— therein set forth, & it was so a 

y these defendants. e 

circumstances under which it was made, were as follows: The said 
Montgomery 
spectively stated in the bill of complaint, represented to these de- 
fendants that owing to the unusually dull season in business, & 
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| - but, as. these deft- be- . 
lieve the said deed was executed by said Montgomery & Dowd in . 3 


consideration of the said deed, and the ~~ 
& Dowd, who bears the relation to thesedefendants re- | 


the great falling off in their sales & collections, due, as they sup- 4 
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f. posed, to the general scarcity of money & depression of business 
Pe prevailing throughout theevuntry, they were in need of funds 
-155 to meet certain matured claims against them, and that if they 
. could procure a loan of some three thousand dollars they 
thought they would be able to get through the dull season, & as they 
had made lighter spring a than usual, they represented that eal 
they expected to be able by the early fall to pay all their matured 
liabilities. They further represented that they had plenty of assets 
to pay all their debts, & have a large surplus, if they’ could make | 
sales & collections as they reasonably hoped todo. Upon these rep- ' 
Tesentations these defendants. agreed to endorse the note of. said 
~. Montgomery & Dowd for three thousand dollars, upon condition that 
>: __ they would simultaneously execute to these def't- a deed of trust upon 
their entire stock of goods & assets to secure the eas of the said 
> mote & and provide for the payment of the other debts mentioned in the 
said deed and thereinsetforth. Accordingly the said deed was 
156 - executed & the note for three thousand dollars endorsed by 
these defendants & discounted in bank & the proceeds ap- 
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ji ivered to the def’t, C. Dowd, by him t 
other deeds until it was sent to Concord for registra- 
Seaunion collecting debts, 
co 
using the funds in like manner ~ before 
‘Out, on the contrary, aver that it was the 


ery & Dowd were to make 
d deposit the fund so re- 
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their clerks & agents aforesaid, directing & control 
ment & di itfon of the said assets in such merase ye ) 
ment would promote the interest of all the creditors of 
firm. That said Montgomery & Dowd have had no right to 
Fk we asa any of the assets aforesaid ex as directed: 
defendants, & these def’t- have at all times directed that 
applied strictly as provided in the said trust. Thatsaid firm 
had the consent of these dents to make any 
159 of x to replenish the said stock or otherwise, 
such purchases have been made the same was withou 
knowledge or privilege of these defendants, These 
swer the special inte ries addressed to them as we: 

Int. No. 5. The said deed was executed on the day of the date i 
the town of Concord, in presence of the parties thereto & the su 
scribing witness, & was delivered to the def’t, C. Dowd, and re- 
mained in his possession till about the time of its 

Int. 6. That said Montgomery & Dowd did not retain ne pene 
aes ae dise except as herein ex: . 

ained. 

. Int. No. 10. The amount of money on hand at the date of the 
precngen ne bea the —_ . bos are a, was — — ” 
ey are er inform ieve, was used in paymen 
: the debts & ex of the said firm. 
Int. No. 11. The amount received from the sale of & 


160 from collections of debts, since the execution of said deed, 


-of the said business is 


over and above the actual 


about thirty-four hundred dollars, which, with the ex of a 
small balance now on hands, has been appropriated in payment of 
the indebtedness of the said firm, as provided in said mortgage. : 


Tot. No. 12. That they are advised it is not necessary or pertinent 
that they should answer this interrogatory. 

And, having answered, these defendants submit that the plaintiffs 
have not in their bill shown any case in equity or case entitling 
them to proceed aguinst these in this honorable court, & pray 
all such benefit as if they had demurred to the said bill. 


E. S. Jarrray & Others 


vs. of 
Cuarie;s G. Montaomery, Cuas. D. Down, & Others. 


Clement Dowd & A. B. Davidson, being by me severally 

161 ae ee oe ee made in 

foregoing answer filed by them in the above-entitled 

cause as of their own know are true, and those made on in- 
formation and belief and these they believe to be true. 


° A. B. DAVIDSON. 
C. DOWD. 
Ds  ataate rae neues jaa ccreaen day of January, A. D, 
L L. BAILEY, 
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f< The foregoing answer of A. B. Davidson and C. Dowd was filed 
| as of Fale day in Jan., 1877. : 
e | : JNO. W. PAYNE, Clerk. 


E> Circuit Court of United States, Western District of North Carolina. 
ae E. 8. Jarrray & Co. e al., Complainants, 


Yani * 
Siae® 
‘ . 


= ek é. 


we 


) agasnat : 
- Caas. G. Montcomery, Cas. D. Down, A. B. Davivson, & C. 
Down, Defendants. 


ae The complainants, by their solicitors, Jones & Johnston 
© 162 and Vance & Burwell, move the court upon the bill and an- 
ee sewer for the appointment of a receiver of the property of the 
~ - firm of Montgene Dowd, which is claimed by these codefend- 
=*:* ants under the deed referred iu bill of complaint, the said motion 
». tobe heard upon notice or by agreement of parties on rule day 


next. | 
| JONES & JOHNSTON, 
VANCE & BURWELL, 


Be Sol’s for Comp’ts. 
sg Filed Jan. 9th, 1877. | 
a JNO. W. PAYNE, Clerk. 


ij. In the Circuit Court of the United States for the Western District 
ee of North Carolina, at Greensboro. In Equity. 
E. 8. Jarrray & others — 


agatnat 
Montcomzry & Down & others. 


‘the answer of A. B. Davidson and Clem- 
ing grounds: 


® withheld ; and the te, 
sis point in alternatios. = | 
E A. BURW 
JONES & JOHNSTON, 
BAILEY & MEANS, 
Sol’s for Compl'ts. 


JNO. W. PAYNE, Clerk. 
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of North Carolina, at Greensboro. In Equity. 


E. 8. Jarrray & Others 


against 
MonteomEery & Dowp & Others. 


grounds: 
I. That the answer to the first special int 
164 sufficiently definite as to the amount of their 


being in their power to furnish the exact 
II. 


answering according to “ recollection ” when it is in the 
the defendants to answer accordi 


names & amounts from their ledger and invoices. 
III. 


in failing to state from “knowledge” instead 

whether have renewed notes and also in failing to respond 
on. ane parine Oe ere 

est, as it is fair to infer that merchants doing so. 
kept books that would disclose the facts on the 
are interrogated. 


large a business 


points to 


IV 


JONES & JOHNSTON, 
WELL, 


Filed Feb’y 5th, 1877. 


Carolina, 4th Circuit. April Term, 1877. In Equity. 


E. 8. Jarrray & Co. 4 al., Creditors of Montgomery & Dowd, 
| ie | 
A. B. Davineoy, C. Down, Cuas. G. Montcouszry, & Cuas. D. Down. 


oma tS nm 


cd fond = Me 
Ree se 
7 i Fe 


The plaintiffs except to the sufficiency of the answer of the de- a 
fendants, Chas. G. Montgomery &‘Chas. D. Dowd, on the following : 3 


tory is not * 
and the proportion thereof — commercial paper, it 


That the answer to the seventh interrogatory is too ~definite in a 
ng to positive knowledge, giving 4 
6 That the answer is vague and indefinite to the ninth e 

of “ recollestion © 3 
amount of inter- a 


In that they fail to respond to the tenth & eleventh special intars <3 


165 Circuit Court of United States, Western District of North 3 
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eS 
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The exceptions filed by complainants to answer of defendants, hav- | ; 


ing been set for hearing, and solicitors for the defendants not R63 
t, it is ordered by the court that the of nope ect 
the answer of the defendants on file be continued till the ee 
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ea re ‘term of this court in “May, or till rale day at June, and. plaintiff 


~*~ ~shall have leave to file the replication at next rule day thereafter. 
April 18th, 1877. 
my ROBT P. DICK, Judge. 


Filed April 18th, 1877. PE 
_ JNO. W. PAYNE, Clerk. _ 
 Cireuit Court of the United States, Western District of North { 
Carolina 
S 2 E. 8S. Jarrray e al., Complainants, 


— agatnal 
Cas. G. Montcomzry & Cuas. D. Down, A. B. Davineon & 


i” C. Down, Def'ts 
166 Take notice that this wil] move the court on the 12th day : : 
oa of June, 1877, at 12 o’clock m. of that day, or as soon there- 

fe can be heard, gt the office of the clerk of the said. 


inted to take charge of all the notes, 
| , firm of Montgomery & Dowd in the | 
4 defendants, with the usual powers in such cases; and : 
os... IL. Thata issue out of and under the seal of 


4 yeur ser- 
Fanta, a ection of said > 

~e _ to | & Dowd or further interference 

>? with ,&e., which gt ar} hands of the property, debts, 

eo ; offec said Montgomery & according to the prayer of $ 
ae SHIPPS & BAILEY, 


Ph 


8 : JONES & JOHNSTON, 
Ss Sol’s for Como'ts. 


E> | ‘To Meme. Dowd & Walker & Mesers. Dillard & Gilmer, att’ys for 
> fr deft 


torah 5, 
ao5 


INO. W. PAYNE, Clerk. 


Ghent Coat of th United Sate for the Westar District of , . 
North Carolina, 4th Circuit. 


sgt os te agape apama 


Moiocumar & Down & Down & Davineon 


ioaui hearing the exceptions of plaintiffs to answer of Montgom- 
ies _ a Dont & Davidown in the above entitled cause, it is 
. ceptions Nos. 1, pecan ya 

‘and that exception No. 8 


Benda een raps 


Sd funy 


on the 12th day of June, 1877, say: 


170 '* KE. 8S. Jarrray and Company & Others 
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to the ninth in , to state and set forth specifically v 
debts of the firm of ery &-Dowd ove baal sama 
the date of the deed in trust, to whom said debts were 


une 12th, 1877. 
ROBT P. DI 
U. 8. Dist. 


JNO. W. PAYNE, Clerk. 
Circuit Court of the United States, Western District of North Caro- 


Filed June 12th, 1877. 


E. 8. Jarrray & Co. & Others ve. Monroomzry & Down & Others, 


The ene a — G. Mon 
answeri nterrogato 
quired by and with -locuto one 


after the execution of the deed of trust in the 


: - + a 
at or prior to the execution of said deed of trust, but only at 

request of the officers of said ban in order to ¢ the accumu- 
lation of part due & dishonored bill-. The on the 
renewal notes were the same as those mentioned as endorsers 
the said several notes as set forth in the said trust, the renewers b 


ing sedeend by Che a oe ; a 


G. MO 
CHAS. D. DOWD. 


Sworn & subscribed to before me July Ist, 1877. 
JNO. C. GIBSON, 


CPE Sup. Court, Notery Public. 
JNO. W. PAYNE, Clerk. 


Circuit Court of the United States for the Western District of North 
Carolina, 4th Circuit. ts 


Filed July 2nd, 1877. 


vs. 

Montcomsry & Down and Down & Davineor. 7 

A. B. Davidson answering for himself the 9th interrogatory pro-. 
pounded by the bill, under an- with -locutory order aeons A the .= 
above cause, requiring herein to answer the same, says : 


* . 


: , : ; ‘ : : ; : 

: 5 i ne Pe ‘ 4. ._s ey 
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“on “deena, C. Dowd, by the other defendants, he has, as.endorser, in- 
= once the notes to the First National Bank and Mer- 
a Epes my Farmers’ Bank of the city of Charlotte, described in 
taaid deed of trust, and upon which he was indoreer. ‘That said re- 
 . .newals were made by him reluctantly, and only at the earnest and 
"urgent request and solicitation of the officers of said bank, and that 
oS: he was induced to renew in order to avoid the dishoner or 
e,: 171 protest of said notes, he being the vice-president of the Mer- 
er chants’ and Farmers’ Bank and a stockholder in the First 
National Bank. That is the.rule and hea of said bank to re- 
-° quire renewals to be made, and that it was in conformity with this 
Be tag: and for the reason above stated that made the renewal, and not 
ee 2 gm of any agreement between himself and his code- 


b;  ~ Further answering, he says that there was an agreement or under- 
>... etanding between himeelf and his codefendant that the note upon 
bes: em he was indorser should be renewed. 


Pa Lh B. Davidson, being duly sworn, says: That the facts set forth in 


x answer are true to the best of his knowledge, information, 
A. B. DAVIDSON. 


“Sworn to and subecribed before me this 30th day of June, 1877. 
' CHAS. N. sg 
Notary Public. 


JNO. W. PAYNE, Clerk. 


> 479 Circuit Court of the United States for the Weatern District 
oe yee: of North Carolina, 4th Circuit. 


ee teks #° 4 ten Montcomery & Down & Others. 


Sethe dar tp for himself the 12th inter- 
rage y eagle tinder t ll, under an- with -locutory decree 
papopeauiiend case, made on the 12th Pe Sea, 
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Sworn and subecribed before me, this 30th day of June, 1877... q 
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Ss . + oss 
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Filed July 2nd, 1877 
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JNO. W. PAYNE, Clerk. — 


The cation of E. S. J & Others, Complainanis, to the Answer 
Pmt the Defendonie, Monigomery & Dowd te Others 


> Circuit Court of United States for the Western District of North 
Carolina. ; 


E. 8. Jarrray & Others against Montcomery & Down & Others. | 


These repliants, saving and reserving unto themselves now and at 
all times hereafter all and all manner.of benefit and advan 
of exception which may be had or taken to the mani 
174 = insufficiencies of the said answers, for replication thereunto 
say : That they will aver, maintain, and prove their said bill of 
complaint to be true, certain, & sufficient in law to be answered 
unto, and that the said answers of the said defendants are uncertain, — 
untrue, and insufficient tu be replied unto by these repliants, with- 
out this, that any other matter or thing whatsoever in the said an- 
swers contained material or effectual in the law to be replied unto, 
and not herein and hereby well and sufficiently ied unto, con- 
fessed or avoided, tra or denied,is untrue. All which matters 
and things these repliants are and will be ready to aver, maintain, 
and prove as this honorable court shall direct, and humbly pray as 
in and by their said bill they have already pre ed... 
SHIPP & BA LEY, BURWELL, 
JONES & JOHNSTON, aa 
: &. 


JNO. W. PAYNE, Clerk. 


175 I, John W. Payne, clerk of the circuit court of the United 

the western district of North Carolina, at Greens- 
; foregoing is a true and correct 
docket entries of a suit 


re defendants 


Filed Aug. 6th, 1877. 
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At office in Greensboro’, 
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ante meee es ae aan avant, to wit, SeEe See 
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~. 196 Notice of Tuking Depositions. 
> hg 


< 2 “In the Circuit Court of the United States for the Western District 
Se : _ of North Carolina, Fuurth Circuit. In Equity. 3 
Paut B. Means, Ass’gn. of Montgomery & Dowd, 


C. Down, A. B. Davison, é al. 


1879, at 11 o'clock a. m., the depositions de bene esse of W. P. Jaffray, 
Howard S. Jaffray, W. H. Romaine, and John D. Brown, of 350 
3 Bruadway ; of William L. Nichols, with Evans, Peake & Co., of 380 
=. Broadway, all of the city, not ba and State of New York, will be 
=... taken on behalf of the plaintiff herein before Henry L. Armstrong, 
=. . -who is a notary public in and for the county of New York and State 
2 Of New York, at his office, No. 319 Broadway, in the city, county, 
end State of New York, at which time and place vou are entitled to 
phe present and cross-examine said witnesses; the said witnesses re- 
: . siding at New York more than one hundred miles from the place 
Be where the trial of this action is to be held. the 


177, 178,179 taking of the said itions shall not be concluded 

i on said day same will be continued from day to day 
until same are concluded. 
Dated October 16, 1879. 


BURWELL BAILEY, 
JONES & JOHNSTON, 


: Sol’ for Complainant. 
“To Hon. Wm. P. Bynum, Platt D. Walker, sol’s for def'ts. 


Attached to said notice is a deputation in the words and figures 


= as follows, to wit: 
ts Orrice or U. 8. Marsnau, 

ig Wesrerx Disraicr or Norts Carosina, 

Greensporo’, October 14th, 1879. 

depute Charles H. Deels — to execute the annexed pro- 
: Notice to take depositions in the case of Means, 
Dowd & Davidson ¢ al. No. 69. 

7 RO. M. DOUGLASS, [seat.] 
: U. &. Marshall. 


appears a return in the words and figures 


delivering a copy of the within 
the solicitors for a 


ye en's is 


Take notice that on Monday, the 3rd day of November, A. D. 


ge. 


—— =O wiwwe @De- 


- “ it's bs 
7~?*" 


OO w Ge - 


\ aa SS wrt 


he — * # * 
.) yet ce ie es . ° >. "hm eee ee. . > a 
ie eg ee Oe eS ee, Oe ES ae Fee OPT RS RY Be ON D 
* " —) . é * ae ys * o* 3 ae : » > 3 a 
* , * * . Fad 
‘ : = ' . ‘ . é Pe | cr) es, ~~ % 
‘ » . 
: ~ ~ 


oe i 
- x -_* +e > 
oR SES Pe. 
; - ’ * 
ie By a Fu 5 
a et 
. * 
’ ‘ * 
. ‘ 


180 Interrogatories to be Administered to W. P.cad 
Jaffray. 


Circuit Court of the United — for the Western District of North - 


lina. 


* Pau B. Means, Assignee of M. & D., 


against 
Monteomery & Down & Davipson & Down. 


Interrogatories to be adtninistered to W. P. Jaffray & Howard S, 
Romaine, of 

produced, sworn, and exam- . 
mission, before the ag * 3 

therein named, in the above-entitled cause, on the « e 


7 of firm of E. 8. Jaffray & Co., and W. 
New York city, N. Y., witnesses to be 

ined under and by virtue of the annexed com 
commissioner 
pert of the complainant. 


First Interrogatory. State your name, age, place of residence, and 
business. 


2nd Int. Do you know the parties complainant and defendantin. . % 
terrogatories named, or any and which of them? . 4 
3rd Int. State whether the firm of E. 8. Jaffray & Co. had any ¥ 


the title to these in 


knowledge or information of the intention to execute, or of the 
execution of, the deed of 
181 Dowd to Dowd and Davidson, of 24th 
state when you were informed of it and by whom. * 
4th Int. State if the firm of E. 8. Jaffray & Co. received any 
ters or written communications from the firm of M 
Dowd, or either of them, after 24th April, 1876; if so, attach same 
to your deposition. 
bth Int. Do you know, or can you set forth, any-other matter or 
thing which may be a benefit or advantage to the 
this cause, or either of them, or that may be material to the subject 


of this your examination or the matters in question in this cause? ; ES 


If yea, set forth the same fully and at large in your answer. 


Interrogatories to be Administered to W. H. Romaine and William L. + 


Circuit Court of the United States for Western District of North | 


Carolina. In Equity. 
Paut B. Msans, Assignee of Montgomery & Dowd, 


agatnat 
Montreomery & Down & Davineox & Down. 


Interrogatories to be administered to W. H. Romaine, of New York 
city, William L. Nichols, with Evans, Peake & Co,a 
uced, sworn, and examined in the above- 


182 witness to be prod 
entitled cause on the part of the complainant. 


First Interrogatory. State your name, age, occupation, and place 


residence. 


at issue in. 
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you were acquainted with Charles G. Montgom- 
ery, of Concord, North Carolina, a member of the late firm of Mont- 
gomery & Dowd, of that place. 
4th Int. State if you bad any conversation with the said Charles 
deen may ‘in the month of March, 1876, in relation to the 
ial condition of said firm; if so, state as near as you can the 
time, the place, and the said conversation. _ : 
- - Jt. 5th. State if you heard any conversation between the said 
Charles G. Montgomery and any one else in relation to the financial 
_ condition of the said frm of ontgomery & Dowd ; if so, state as 
=" pear as yon can the time, place, and the said conversation. 
e 188 — Int. 6th. State what amount was owing at the time of said 
ae conversation by the said firm of Montgomery & Dowd to the 
.- firm of E. 8. Jaffray & Co, . 
7 Int. 7. Was the indebtedness from the firm of Montgomery & 
©. Dowd to the firm of E. 8. Jaffray due by note or by open account? 
~ . ~~ Int. 8. State if the said indebtedness had become due at the time 
eof the said conversation ; if so, state on what day it had matured. 
i Ant. 9. State if E.8. Jaffray & Co., at or about the time of the said 
= <eonversation, sold any to the said firm of Montgomery & 
n°. Dowd; if 80, state the amount of so sold, the time when sold, 
¢. - whether the same were sold for or on credit, and if on credit on 


ent, if any, did the said Charles G. 

 Montg , on behalf of the firm of Montgomery & Dowd, make 

= ‘gt that time with the firm of E. 8, Jaffray & Co. in relation to their 
* then indebtedness to the last-named firm ? 


the firm of E. 8. Jaffray & Co. an ex- 
t upon their pee indebtedness, 

rm to sell the said goods upon 
the past-due indebt 
what the inducement was 


‘ re {ye oxi or the 
nad the same fully and at large in your 
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Depcaition of, Howard 8. Jaf. 


In the Circuit Court of the United States, for the Western Ditch 
of North Carolina, Fourth Circuit. In Equity. 3 


Paut B. Means, Assignee of Montgomery and Dowd, : 


agatnst 
C. Down, A. B. Davineon, e al. 


Pursuant to the annexed commission, directing | 
commissioner to take the depositions of W. P. Jaffray Howard 
8. Jaffray, W. H. Romaine, and W. L. Nichols and John D. Ga 
the city of New York, to be read in evidence in a suit now 


Carolina, wherein Paul B. Means, 
Dowd and A. B. Davidson, ¢ al. are d 
Broadway, ci Pe , and State of New York, a Y the 
Novem , at 11 o'clock a. m., neither =a 
186 mor Se presen nt, I proceeded to examine ine Howard 
fray, who, being by me first duly sworn, deposes as fol 


F First Int. State you name, age, occupation, and place of resi- 
ence. | 

Answer. Name, Howard 8. Jaffray ; 82 years; residence, 58 bs ee 
East 6let St., New York city; paar ft, a te tion, that of whole- Rg 
sale dry goods merchant, at number 350 way, New York a 


uit ee 
Becond Int. Do you know the parties complainant and defendant a 
= =~ title to theee interrogatories named, or any.and which of 
em iG 
Answer. Aan not, except that 1 know defendants by ee FS 


not 
id Int. State whether the firm of E. 8. Jaffray & Co. had any. i 
know or internation 06 hn intentinn Sp see ae 4 
cution he eet te te tendo Dowd te: 
Dowd and Davidson, of April, 1876 ; if 20, state when you were i 
informed of it, and by whom ‘ 
Answer. E. 8. Jaffra & Co, had no knowledge or intima : 

187 tion of the intention of the firm of & Dowd 0:43 
- execute the deed of : 
Dowd and Davidson of April 


deed, until July or A 
es nhs | by 00. D. Brown—to 
or 

or gest 18% 


Fourth Int. State if the firm of 
letters or written communications 


Bat rth that would be material to or 
<;» or to the parties thereto, or either 


them. 
HOWARD 8. JAFFRAY. 


Subscribed and sworn to before me this 8rd day of November; 


(emat.} HENRY L. ARMSTRONG, 
see Notary Public, N. Y. Co. 


Bee Wu H. Romaine, of fall age, and of the city of New York, being 
roducec ene, and examined, deposes on behalf of com- 
* nt as: 
first ‘State your name, age, occu tion, and place of residence. 
| e sewer. William H. Romaine ; age, 45 ears; manager of credits 
i Soe ‘append & Co., of No. $50'B Bros way, ‘in the city of New 
ee. 590 "Ant. second. State in whose employment you were during 
_ te month of March, 1876, and in what capacity. 
»: Daring the:month of March, 1876, I was in the employ 
Seoreer = vee se bs fal change of their credit de- 


a were acquainted with Charles G. Mont- 
Me ee ee armel 
2 d-with Charles G. ca seem name 

ba Tmomberef the late firma of tgomery and 


a Ss 


eo, state, as near as you can, the 


I know of no other matter, fact, or thing that I could set 
nst to the issues in this action, 


7) conversation with the said Charles 
Bony conversation with the ssid Charles. 
, 


£% . y¥ 


near as can the time, 
pe I heard no conversa 


Int. sixth. State what amount was owing atthe time of aid Ee 
191 conversation by the said firm of Montgomery and Dowd te 
the firm of E. 8. Jaffray & Co. a 

Answer. Montgomery & Dowd were ovng = 8. Jaffray & Co.at 4 
the time of said nine Be of about March 20th, 1876, an stated = 2 
and referred to, $1,479.60 

Int. seventh. Was the indebtedness from the firm of Moi 
*& Dowd to the firm of E. 8. Jaffray & Co. due by notes or 
account? 

Answer. This amount was in ons due notes, a note ive 
Jan’ aid 16, 1876, $2,829.60, upon whiel ch the sum for] $856.00 hed 


Paint. eight. State if the said indebtedness had become due at the 
pares of the said conversation ; if so, state on what day it had ma- . ~~ 
Answer. As aforesaid stated, it was past due, maturing on the 16th 


Jan’y, 1876. a 
Int. ninth. State if E. 8. Jaffray & Co., at or about the time of the a 
suid conversation, sold any to the ae 


and Dowd ; if so, state the amount of , 
sold, whether the same were sold for cash or on credit, and if bee 


192 


| upon: the past-due indebtedness 
the inducement was, state what 


Co. relied wholly upon such statement 
tgomery to me as stated in my answer tb 
herein as true, and were induced by such 
fr ray answer to the ninth inter and to al the 
to n interrogatory herein. 
pur firm received an letters from the 
en or nage of 1876 in refer- 


ares 
.% 


eis 4 oie | yh ge aoe 
; 5 To , 49. G&S 4) be 
69h ce flea aad « oS al ae, é a! i- - 
¥ ‘ ee x: , Pie i ae  , 4 i awed ef > s 
Baer “ fiw Ee Oe ee ed ae . eT 
._ SP ah Fee et Pe Pe Fe * ioe & 


P e  * ane 


yer. The firm cae iansteadl after April 24th, three from 
& Dowd felating somewhat to their condition, 
the originals ich are hereto attached and marked Exhibits 1, 
* pap avorndec Said firm received no others than these three let- 
E> tere from Mon ry & Dowd having any relation to this matter. 
--Int. thirteen 
S: se fer or thing which may be a benefit or advantage to the parties at 
g> fanve in this senee, or either of them, or that may be material to the 
pS  Fyson a eran = the ope question iu this 
ae set same fully and at in your answer. 
e paneer} keow of no material matter, fact, or thing, except as I 
rave on § forth herein, that would be of advantage to or in any way 
h- @ffect the issues or parties, or either of them, in this action. 
| WM. H. ROMAINE. 


i “ Bm eat) 2 _ HENRY L. ARMSTRONG, 
Fa | Notary Public, N. ¥. Oo. 


Exuisir 1. H.1L. A. 
Concorp, N. C., July 14, °76. 


several days ago, bu onvbne Gupedting 
ys ago, but have ex ng 
Rare of and Mr. Dowd, who were then absent. 
acuilig | though not in store ; will: see him to- 
mod we Jo ‘We did not: think it important to be in a 

bout hing the itemized statement mentioned in yours 

ig:no chance for any one to sue us on any 
now till December, as we have no court thet can 
hee thedan’s le teers than $200.00 before that 
Btie'we bre and ino roan ben condi 
© payments on ctr indebtedness. We think it 

of the am't due of our creditors to.put 
ake ani we. feel sure we can persuade any 
re Ereeeeennees ably he rulseus to us, 
oredr tp cin scaleretca esr 


~ = 
* 


Ly ' © “ 2 
’ * Ne : 
. S “~* at * - 
*y = BE PPone> He Me mas 2? AD ces 
' Ge 
be 
co. J 


Do you know or can you-set forth any other mat- — 


* 
e 


> iS 


ca? 
+gh a —_ 
+. ay" ‘he, 


get judgement at once, 

stay of longer than 60 days. We © 5 
two now. Caey 

MONTGOMERY & DOWD. 


Exuisir 2, H. L. A. an 
Concorp, N. C., July 21, °76. 4 


Messrs. E. 8. Jaffray & Co. 


Dear Sirs: We will be ready next week to issue to you an item- a 
ized statement of our conditien. We want to begin Monday © <i 
197 morning to take invoice of our stock, which will takeusthres 


or four days, as we have a great deal of measuring to do. 
When we are done we will report to you, if you so desire, an item- 
ized statement of our situation. 


Traly y’rs, MONTGOMERY & DOWD. 
a. Exursit 8, H. L. A. 
ConcorD, N. C., August 17th, °76. 
Mess. E. 8S. Jaffray & Co., New York. 


Dear Sirs: Should a proposition to force us into bankruptcy be : 4 
made to you we beg to ask that you do not accept it, for we arede ~** 


termined to do our very ae feel sure that it will be to 4 
your interest not to force us into bankruptcy. = 

You have all the time been disposed to give us every advan 
of time and influence, but some of our creditors whom 


property executed on the present dull market our creditors ae 
not only lose heavily, but we would be ruined, and we know of no. 

other way to prevent this execution than by giving the aforesaid 
mortgage, according to the terms of which we are to remain in pow 3 


session and pay every cent we take in, except necessary expenses, on: es ; 


said borrowed money. We intend to do our utmost ee pat a 
cent we owe, and as scon as possible. But if we should be forced = - ; 
into bankruptcy of course our assets would be sacrificed; but by... = 
making this mortgage none of the parties who might sue us a 
execute, and by time we pay this ness will be . 
_. brisk, we can make large collections, we confidently be- —) 
199 lieve, pay the larger portion of our debts during the present =; 


We write thus frankly that you may oppose any effort that might * 


: ‘ mY * bas ee ae oe 
“es * ia 4 4 2» om ety * %.. +i COE ts . " - ae | hee vin % ;" a os . rs ' 3 ot e a : 
i Re od’ Lin 2 ie * 4 & aS Sa ee Aes, 
. es Bn cat outa Batades WR. 


ae ya 
: ve ee “paut, ‘Ream, 40, v0 ctmamer 1 — ET AL. 
be medde to repeny us into bankruptoy. We knew that it is to your 


Jaterest to do ao. 
— very traly, 


MONTGOMERY & DOWD. 
SIMPSON. 


Enterrogatories Administered to, and Deposition of, William L. Nichols 
' _ Interrogatories administered to Witt1am L. Nicuots, a witness on 


behalf of complainant in the above-entitled action, produced, sworn, 
cautioned, and examined: 


Tut. firet. State your name, age, occupation, and place of resi- 


AS Answer. William L. Nichols; age, 41 years; sale manager of 
}  eredits for Evans, Peake & sof New York city; 22 Lexington 
; > Ave., Jersey City Heights, New Jerse 
‘Tat. second. Beate fn in whose employment you were during the 
month of March, 1876, and in ee peel ak 
e & Co., as manager 


Neo "Iw the employment of 
ee .. Int. third. State if you were a hiesiainiel with Charles G. 
= 200 Mon , of Concord, North Carolina, a member of the 
— late firm of Montgomery & Dowd, of that place. 

=. Answer. I was acquainted with Charles G. Montgomery, of Con- 
es< cord, North Carolina, a member of the firm of Montgomery & Dowd, 


p> ofthat 
ae rth. State if you had any conversation with the said Charles 
eee . Montgomery in the month of March, 1876, in relation to the 
Bat condition of the said firm; if so, state as near as you can 
are md time, the place, and the said conversation. 
BE . ~ trl a conversation with said Charles G. Montgomery 
of March, 1876, in relation to the financial condi- 
id Ore at my office in the store of Evans, Peake & Co., 
ot New York, in which he stated to me that said firm of 
Dowd hada l invested in their business in Con- 
ir own money, and that said Mont- 
: meres owed $4,000, and they wanted an exten- 
credit for the term of 30 days of thedebt due to Evuns, 


. «34 . 
a. < QR. 

rhe gre ae? 

“I 4% 

ae n of 
cess + jothe city 


on 
- 
s gu we 


¢ 
oy 


iy c + . £2 
a ai 24, 


_. PAUL B. MEANS, 4C., V8. CLEMENT DOWD ET AL. 


ms 
. .. 
7 : 
m4 
aos, 
Ss 
A 


=> * firm of Montgomery & Dowd in the summer or fall of 1876 in ref- 
- erence to the business or condition of their firm ; if so, attach the 
* - Original to your ata 
tae Answer. firm of Evans, Peake & Co.in the summer or 
206 — fall of 1876 received a letter from the firm of Mon ery 
& Dowd in relation to their business and condition, the orig- 
inal of which is hereto attached and marked “ A.” 


. Int. thirteenth. Do you know or can you set forth any other mat- 
=~ ter or thi a benefit or advantage to ies at 
is of them, or that may be material to the 


is your examination or the matter in question in this 
set forth the same fully and at lerge in your answer. 
of no other material fact or thing which I can 
ad vantage to the issue herein or the parties, 
| WM. L. NICHOLS. 
Subecribed and sworn to before me this 3rd day of November, 
(sxat.] ‘HENRY L. ARMSTRONG, 
: Notary Public, N. Y. Co. 
Exureit “A.” H. LA. 

Concorp, N. C., Aug. 17th, 1876. 
York 


beat 
us into 


"City end County of New ne 


= aor 5 eee commissioner named in said 

sion, do hereby certify that 

Jaffray, Wm. H. 

P under oath and subscribed 
the eity ani county of Ne | 

ci 


the evidence of the 
and W. 


of the above depositions. : 
; A Wien my hand and official seal this Srd day of November, 
[sxat.} HENRY L. ARMSTRONG, a 


"i Notary Public, N. Y. Co. 


Paut B. Means, Assignee, &c., ve. MontoomEry & Down. 


Depositions of witnesses above stated, taken by order of United 
States circuit court for the western district of North Caro- - 
' 209 lina by Henry L. Armstrong, s netesy 2 aay W. P. jafay 2 
in Europe, John D. Brown in the Re 

) Com missioner’s fees, $25.00. Paid by complainant. 
| H. L. A. HENRY L. ARMSTRONG, 


~ ie Notary Public. 


Notice of Taking Deposition of W. J. H. Waters. 


In the Circuit Court of the United States for the Western District ot i 
North Carolina, Fourth Circuit. In Equity. a 


Paut B. Means, Ass’gn of Montgomery & Dowd, 


agatnet 
C. awe, A. B. sia @ al. 


| To Hon. Wm. P. Bynum & Platt D. Walker, sol’s for def ts. 

= And an endorsement appears on said notice in the words and fig- 
ye. wres as follows, to wit: 

ia Endorsement: Executed October 16th, 1879, by delivering a copy 
> of the within notice to W. P. Bynum, one of the solicitors for de- 
;:  fendants. Ro. M. Douglass, U. 8. marshall, by C. H. Duls, 8. D. M. 
Interrogatories to be Administered to Wm. J. H. Waters. 

© 211 Circuit Court of United States for Western District of North 
" Ba Carolina, 4th Circuit. In Equity. 

F _- Paur B. Means, Assignee of Montgomery & Dowd, Complainant, 


C. Down & A. B. Davineon, C. 1g & Cas. J. Montcomery, 
: n 


In tories to be administered to William J. H. Wuters, of city 
of ‘Baltimore, State of Maryland, of the firm of Armstrong, Cator 
& Co., in the above-entitled cause, on the part of the complainant. 


Int. 1. a we name, age, place of residence, and your business 


»- to these interrogatories named, or any of them; if 90, which ? 

= Int. 8. State whether you had any conversation with the said 
in the month of March, 1876, in relation to 
of the said firm ; if so, state, as near as you 
and conversation. 


ay indebtedness from the firm of Montgomery 
=~ & Dowd to Armstrong, Cator & Co. due by note or open account ? 
ee bad matured at the time of the conversation ; ifso, 


e when 
ns t, if any, was made be- 
& and Armstrong, Cator 
tof said indebtedness, & what time, 


— you saw the said Charles G. Mont- 
7 any goods; if so, upon what terms & 


state. that the firm of Armstrong, Cator & Co. sold 
en 090 preechting lndciodaam, sate whet induced th 
one wmetrong, Cator & Co. to sell the goods upon credit or give 
ptensic 1 of time: jpoo matured debts, and, if you state know 


‘was, tate your means of k ng same. 
your firm received any letters from 
I ‘ s 
a. 

a 5 i ° “a a) - P ’ y 
¥ ve Aer i, “ed , .< ~ e 
b (g or condition of their firm ; if 
4 * 4 rf Yee : 
ac PF LO SS th SE heed him rao 
y i... a * are v4 WS +. ao * 
py": ie laa” SEEN aa gm ee 
-* Te Va Sree ee wt 72, 2 = é a 
at ee + 3 Dram . 
’ te: , _ . é 
rt gehss Sag ore: - ; . 
-, e be. at 3 z# ey 
Ag ee 
€ ra eg 


Pe i 22 * 
oP hem 1 
© Sore. we 
’ 


Be aot 87 
S Int. 2. Do you know the complainant and defendants in the title | 


P * = 0 a id 
» me mr A 
een eo 
* we 


ae sa 


2 eee age yo ie 
cps et Sy eats 


PAUL , maa, ns ve Seana Be “tig Ge. 4 


“os oer. 
Fes. eee af 


attach the to together ta 

letter- written your firm to costs none seal 

same may be answers. y 
Int. 10. Do you know or can you set forth any thee maine 4 


ied Se gina ee 


Deposition of William J. H. Watere. 


In the Circuit Court of the United States for Western District of 
North Carolina, 4th Circuit. In Equity. 


Pau. B. Means, Assignee of Montgomery & Dowd, Complainant, 


C. Down & A. B. Davinson, C. D. Down, & Cuas. G. Munteomzry, if 
Defendants. f 


Strate or -o meg pr 
Oity of Baltimore, ee 
214 puamees b> Se euneees notice and interrogatories a 
tached directi commissioner to 


es Se eS fe Woen te be ad tn lee >. 

ding in the circuit court of the United States for the west- 4 
of North Carolina, wherein Paul B. Means, a 
Mon & Dowd, is com 
dal. are ts, at m 
ette streets, in the city of 
a of October, A. D. 1879, at 12 o'clock noon, 
defendants not being & in or 
oe gxamion Wisaas§H. Wartann whos 
NAP es 


First in ee g 


and ti oe | 
215 a n the 


ants in aya te ete 
ey nee ee I don’t know ot 

newer. I know y any 
the other ies. 

Third in‘errogatory. State whethor you hed any: conversion ” 
with the said Charles G. Montgomery in the month of March, 1876; © 
in relation to the financial condition of the said firm ; if s0, state an e 
near as you can the time, place, and the conversation. 

Answer. Yes, I had a conversation with 
relation to their financial condition. The 


conversation 


ey * 

him in March, ia ae 
oe tae 

“ Oe 


* ¥ ae . . — 

5 Ee Ce BE ve : ja oe? re ae 

Py 4s oe iy T Oe”, eee ee Soe Meee oe * x hie 
“4 « - i eas igre!) gh A ek he f°. 

rr es es ee as “ 

a pias. PEN E E, ae wae 

4 * ° ye te . »* 

+ - oa a” Brae -* oy ram. news “ 

7 meer AL. 


Armstrong, Cator & Co. in March, eo 
thet his wre had a ra tnd eeaeek. of $15,000—goods ; 
“216 owing the firm amounting to $11,000; real cate, $0,000. 
“$1000 boom eres were as ve cual oe eno 
; estate, a time to i ; ey ow 
debte, $8,000 ; . this statement was taken down in his pres- 
aie ing the firm to be worth $20,000, which he said was cor- 
rect. I herewith file said statement, marked Plaintiff’s Exhibit A, 


* as of m deposition 
men dn 4 . State what amount wus at the time 


owing 
of said conversation by the said Montgomery & Dowd to the firm of 
Answer. The firm of Montgomery & Dowd at the time he made 
» said statement owed the firm of A , Cator & Co. $505.00. 
é Fifth interrogatory. Was the i ness from the firm of 
a & Dowd to Armstrong, Cator & Co. due by note or 
; °° Open account? State if the same had matured at the time of the 
ey conversation ; if so, when ? 
~ 217° - Answer. It was due by note; it was due the 15th & 18th of 
; March, 1876. 
~ Sixth in ry. State what agreement or arra ent, if 
a?" e Smyy was made ween the said firm of Montgomery & Dowd and 
Cator & Co. in regard to the payment of said inudebted- 
ten, and what time, if any, wes given upon ft | 
~Auswer. He stated that he could not pay the note at muturity, 
~ bat would do'so in thirty days, which time we allowed him. 
. > Seventh interrogatory. State if at the time you saw the said 
b Greate & Montgomery your frm old bir any goods ; if s0, upon 
= ‘what terms and what amount? 
Sate sold them goods on four months’ time 


=, mgth io . If youstate that the firm of Armstrong, Cator 
& Co. sold goods anigomery & eee that an ex- 

pre-existi ebtedness, state 
a8 whet induced the fie of Armstrong, Cator & Co. to sell the 
goods aeghrees credit and or give extension of time upon matured 


— if meas of orlodge. bnew what the inducement was, state 


statement given on the seventeenth of 
| 8 by ‘ur. oo Montgomery to me, as stated before in 


| State whether your firm received any letters 

iin fr Montgomery & Dow. in thesummer or fall of 1876 
oe ty their bosines or covdition oftheir firm: if ; if so, attach 
deposi together with copies letter-, 
ioe bs your fra to aa Montgomery & Dowd, mate = et 


si a omntA 
Sfe'tecsived one under date of Concord, N. C., Aug. 9th, 
; wreenels Fb awe h Gle, marked Pisintiff’s Exhibit B, in answer 
meee OE Ane. Sears Seer et anid letter I herewith file, 


an, ae 
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’ , as ap & 
a, -_ f S a ee 
s v — oo 5 ee % , ee ee “ 
E* a 32 a ee we 
oe te ee 
Nal 


to the hing whieh tay bo «Sods of advan at 
ning bos meledish to the Giijeak of tals’ pour anal or the. . 
| matters in questien in this cause ; if yea, eet forth theeame yand a 
~~ - at large in your answer. 4 
Answer. During his, Mr. Montgomery's, visit to Baltimore in Pe: 
March, 1876, he stated to me in several conversation that his firm— + 
a Montgomery & Dowd—was never in better cundition; that they were 
' making money, their assets were healthy, and that he had rather Be 
underestimated their value; that he had considerable money in his 
= which he intended to use farther North to purchase goods -; 
cash in certain lines, thereby a advantage; he made 
seem so satisfactory to me had perfect confidence § .. 
statements. a 


: WILLIAM J. H. WATERS. 
4 MURRAY HOUSEN, 
: 220 «Srarz or MaRyLanp, ‘ 

City of Baltimore, \ eet 


him in m 
1879, at my “fier senthoest Gane or Paul and 
in the city of Baltimore, i in the 


Cee te el Fo 


pen Pi. Fr’s Exuisit A. - 
,Cator & Co., Baltimore, 237 and 239 Baltimore’ Se > 
: des Petites Ecuries, 13; London, Wood street; Man- . 
. 3 Pearcy Minshull street ; Belfast, Victoria street. x! 


=" oe i ry, f 
& ee ee 
- f ” 


SU a Sica 7,000 
; Rake 5,000 
ee 8.000 - 


20,000 


Le 
Srate or MaRyYLanp, } oct: 
 Cituef Baltimore, © f° 
== J, Murray Hauson, a commissioner of deeds, &c., for the State of 
e. . .North Carolina, duly commissioned and sworn, residing in the city 
= Of Baltimore, in the State of Maryland, do hereby certify that on 
~~ this fourteenth day of ber, A. D. 1876, personally appeared 
REE before in the city of Baltimore, aforesaid, William J. H. 
e222 Waters, being by me first duly sworn according to law, on 
ee his oath says that he is a member of the firm of 
wri aires the eity of Baltimore, State of Ma 
of March, A. D. 1876, Mr. Mon 
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ie. = ‘ * 
Bog? in, +> % 
tp : 
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‘ae by him, and is the true and 
on 
me ~¢ Baltimore, this fourteenth 


¢ 
¥ r aes 
ee 3 . 
ie J * 

teeta a . 
4 , i way 

eg 1o and su 
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farat.] URRAY HAUSON. 


Pi’rr Exuisir B. : 
Concorp, N. C., Aug. 9,°76. | 


Mess. Armstrong, Cator & Co. 


of September, A. D. 1876, as witness my hand and official seal. 


a ee, "_ 


—_- es ae 


’ 
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r aa. 7) 
t ~ - 


—S se ae _ oe 


. » 
oe * oe a a ge he Nees <5 Tae. Li hy 
aM eh eal th gi 


best we can to pay Sey et See ee a 
fall ions this fall, to do so. ae 
Truly y’rs, MONTGOMERY & DOWD. 3 

Pr've’s Exurarr “C.” 3 a 


Copy. °. rs 

Armstrong. Cator & Co., Balti 237 and 2389 Baltimore &; . 

Paris, Rue des Petites Ecuries 13; Wood street; Notting- = + 

ham ; Belfast, Victoria street. ao 
Battmorge, Ava. 71H, 1876. 


Mees. Montgomery & Dowd: 
We are informed by rumor that you are 
gentlemen, allow us to say, in advance, that if your matters 

225 are not made very clear to us we will give you some trouble. 
icated upon the statement of your M tong pe Send “ad 

our Mr. Watters, in last, we sold you the goods. . rr 3, 
one heneme insolvent in 4 mos., with a surplus of $20,000, must be 3 
exp 3. 


Respectfully yours, 
des . - aerate CATOR & CO., 
er G. 


Circuit Court of United States, Western District of North x 
Paut B. Mzaxs, Assignee of Montgomery & Dowd, 


On motion of Johnston, of counsel for 


the time for on 
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ye gta 


= Se ae powD BT aL. 


lg ing ein until the rule day in 
© Sune bloe deck, ot Charlot, 
ROBT. P. DICK, Fudge. 


227 And afterwards, to wit, on November 29th, 1880, the depo- 
sition of W. P. Simpson is opened by consent, counsel for 
both plaintiff and defendants being present, and is ordered to be 
read, subject to exceptions, which said deposition, commission to 
take ‘the same, notice, & interrogatories are in the words and figures 
as follows, to wit: 
Comaniees 


Unrrep States oF AMERICA, 
- Western District of North Carolina : 


Circuit Court. 


i President of the United States of America to E. Y. Branch, Esq., 
. Enfield, Halifax county, N. C., Greeting: 


‘We, reposing especial trust and a. in your in 

_  euthiorize and empower you to cause W. P. Sim mpeon, of a 

—-- county, North Carolina, to appear before you at such time and place 
i as ree — t, and bim on oath to examine touching all such 
ees as he shall know of, and concerning 
| ocuerae controversy 


2: tee ) Morrison Baas sai the 
Court nited States, at Charlotte, in district, 
conan: Je December, 1879, and in the 104 year of the 
dence of the United States. fnoued this the 2rd day of 


H. C COWLES, Clerk, 
By E. K- P. OSBORNE, Deputy Clerk. 
2 = Court of United States, a, Yat District of North Carolina. 


Pau. B. Means, Assignee of Montgomery & Dowd, 
A. B. Davipeon e al. 


a certain . 


re _r ger. 


witness after a days from the a end this notice upon yeu 1 
within which time you may file such cross-interrogatories as you = 
Rit a 4 


JONES & JOHNSTON, 
BAILEY anp BARWELL, 
Sol’s for Complainant. 


To Hon. W. P. Bynum & P. D. Walker, Esq., sol’s for d’f’d’ts. 


And an endorsement appears on said notice in the words and 
figures as follows, to wit: 


Endorsement. 


a copy of the within notice to Hon’. W. 
ants’ solicitors. 


Executed by deliverin 
um, one of de 

F ’y 12th, 1850. 
C. H. DULS. 


C. H. Duls, being duly sworn, #03 : That he delivered a 
20 copy of the within notiee to Hen .P.B um, one of the. 
solicitors for def’t, on Feb’y 12th, 1880, as ve stated. 


C. H. DULA 
Sworn to and subscribed before me Feb’y 23rd, 1880. _ 
fic. C. COWLES, —" 
By E. K. P. OSBORNE 


Interrogatories to be Administered to W. P. Simpeon. 


Circuit Court of United States for Western District of North Caro- 
lina. In Equity. 


Pau. B. Means, Assignee of Montgomery & Dowd, 
ve. | 
C. Down, A. B. Davineon, 4 al. 


Interrogatories to be administered to W. P. Simpeon, of Halifax 

connty, N. C., a witness to be produced, sworn, and examined. 
under and by virtue of the annexed commission, com- 
missioner therein named in the above-entitled —_ se 
arn a ct 
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eg B. Davidson, bearing date April 24, 1876, and state if you are 
e.. _ the subscribing witanees thereto. Pit yen state at whose request you 
the same, at what time and place, and give the names of 


ell persons who were present at the time. . 
| ourth inter y. Did you read the deed before or at the 
a time of witnessing it, or did any one read it to you, or were you in 
bet me way informed of the contents of said deed ? 
“3 interrogatory. Was there any delivery of this deed in your 
presence? If so, by whom and to whom? 

Sixth in . Was anything said to you at the time of the 
witnessing of the deed by any of the parties thereto as to your 


at 


232 proving it for registration ; and, if so, what was said, or was 
anything said about its registration? . If yea, state what was 
said and by whom. 


Seventh interrogatory. State if you know where this deed was 
after the execution thereof and prior to its registration on the 
lith oz July, 1876. 

Eighth interrogatory. Did see this deed at any time between 
the 24th of April, 1876, and the 11th day of July, 1876; and, if so, 
where and in whose possession ? 

Ninth interrogatory. Were you ever cautioned by any of the par- 
ties to this deed, or by any agent or attorney for them, not to divulge 
the fact of the execution thereof? If s0, state when and where and 


by whom, and what was said to you. 
Tenth omen oe Did you communicate to any one prior to 
its registration the fact of the execution of this deed? If so, to whom 


and when? 

' Eleventh interrogatory. Did you continue in the a on 
2838 ment of fees & Dowd after the execution of this ? 
op If so, for how — and in what capacity? 

fs. . ,_ Twelfth interrogatory. What change, if any, was made after April 
= 24th, 1876, in the conduct of the business of Montgomery & Dowd, 
~ . pe in that part which was under your charge, to wit, the 
“s tb interagutory. Did tgomery & Dowdsell any goods 
Sere ‘ on e wd sell an 

. . . on credit after that date? ce ' 

Bas) sr mae interrogatory. Did they purchase goods after that 


. State if you heard either of the partners 
of 


say anything, prior to the exe- 
their making an assignment or 
— or any of them. If so, 


. 
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th intesrogotory. State through what bank or banks the 
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firm of Montgomery & Dowd did their business in 1875: and 1; oS 
ogee Srieeiee upon the firm‘of = 

on w 

Nineteenth interr_gatory. State whether the firm of Mon 
& Dowd did not keep a deposit in the Commercial N 
upon which they drew checks in payment of expenses and debts, 
between 24th April, 1876, and the time you left them ? 

Twentieth interrogatory. State, if you can, why said deed of trust 

was not immediately registered upon its execution. 


Twent wiih Sale ihe State how the deed came to be 
nd 11th July, 1 


; at whose instance and request _ 4 
2 ee ES Were an suits pending against the 
& Dowd at the time registration of said deed? 
If so, state suits and in whose behalf. 


Twenty-third in State if an in the conduct of 
the busivese took place after the registration 4 deed. If so, at 
what time (give exact date), and state what cha were made. 


Twenty-fourth interrogatory. From whom receive in- 
structions and orders after the execution of the deed? 

Twenty-fifth interrogatory. Who drew the checks and paid the 
— expenses of the firm? 

been wy ne et interrogatory. Was the fact of the execution of the 
deed m _ prior to its registration? 
: Twenty-seventh interrogatory. Did C. Dowd and A. B. 
236 Davidson exercise any control or direction of the aflairs and 
business of the firm? If so, state at what time and what acts 
were so done. — 

Twenty-eighth interrogatory. Were C. Dowd and A. B. Davidson, 
or either of them, at the store of cmap wy | & Dowd at any time 
after the execution or registration of the deed? If so, how often 
and at what times, according to your best recollection; for ——— 
pose, and what, if you know, was = Gaus or said relative to the 
oe saa wl i terrogatory. W oti bli seis 

enty-ninth in as any notice, © Or ; 
given to the debtors or waltinen of the firm of oe patie ow d 
of the execution of the deed? If s0, state what notice and when . _ 
was it given and how. 

Thirtieth eeeenapiees. Saas any inventory of the stock and effects 
of said ner ¢ after the execution of the deed? 


so, at what time and see a na er 
237 Thirty firet in . Were any statements madeofthe  - 
weekly re & 
we of the deed yen 
1), oe an in 
by mi Moo what tie ee hem du 


with to extn — "after the regintraton « 
ree ore 
trust ane the of Montgomery & 


nari. oot... 


E court between P. B. Means, 

©: tiffs, and A. B. Davideon ” a 
==> moned to appear and attend before me, at my office in field, 
= .- Halifax county, N.C.,on the 28th day of February, 1880, at 1 o'clock 
=. -—p. n., to testify on behalf of said com ere. 


PAUL B. MEANS, 0., VS, CLEMENT DOWD ET AL. 
vteder direction? of what funds were renewals 


you and who dis- 
after 11th July, 1876? 
° Did Charlee . Dowd and Charles G. 
s or other effects from the store after the 

registraton of of the deed ; ifso, were the same charged to them ? 
238 Thirty-sixth in . Did receive any compen- 

tion for their services in the store; if so, at what rate, and 
when did it begin, and by whom =— 

Thirty-seventh interrogatory. State whether you did not write 
letters to Northern creditors of the said firm of Montgomery & Dowd 
after the execution of the said deed, and before its registration, stat- 
ing the reasons why said deed was executed ; if 80, state by whose 
eo this, what you were instructed to write, and to 


Lastly. Do you know or can you set forth any other matter or 
a ang ma Siccscbeheaes or thaprevagt ino ananeitel te thn exhpou 
this cause, or either of them, or that may be material to the subject 
of this pe examination or the matters in question in this cause? 
a the same fully and at large in your answer. 
289 eb’y 12, 1880. 
BURWELL, BAILEY, JONES & JOHNSTON, 
Sols. for Prep. 


Subpoena for W. P. Sempeon. 


The undersigned having been appointed, by virtue of a commis- 
sion issued by the circuit court for the western dist. of North Caro- 
hina, to take your testimony in a certain action now pending in said 

of Montgomery & Dow > plain- 
defendants, you are hereby 


Herein fail not, this 28th Feb’y, 1 : 
E. T. BRANCH, 
Counmises 


To W. P. Simpson. 
And an endorsement appears upon said subpoena in the words 


. | os hyeamedabppandatans 


7.-. »Endorsement: Service ‘gcenpted at Enfield, Halifax Co., N. C., 
Me - Feb 28th, 1880. W. P. Sim peon. 
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240 Deposition of W. P. Sempeon. 
Circuit Court. 
Unirep Srates or America, Western District of North Carolina: 
P. B. Means, Assignee of Montgomery & Dowd, Plaintiff, 
A. B. Davipson 4 als., Def ’ts. 


Pursuant to the annexed commission, to me directed, I, E. T. 
Branch, commissioner, under the authority thereof, on the 28th da 


of February, A. D. 1880, at my office in the town of Enfield, in the 
county of Halifax and the State of North Carolina, none of the 
parties being present, either in counsel, proceeded to 


person or b 

peon, who, 
by me on the Holy Evangelist to speak the truth, 
and nothing but the truth, between the ies named in a 
mission, was examined by me on the interrogatories herewith re- _ - 
turned; that the answers of the said witness thereto are truly stated 
in the accompanying deposition, signed by him in my presence and 


sworn to. 
E. T. BRANCH, 
CG ) oS e 


y 
take the deposition of W. P. Sim being first 
the w 


241 Circuit Court of — United States, Western District of North 
Carolina. In Equity. 


P. B. Means, Assignee of Montgomery & Dowd, 


net 
C. Down, A.B Davineox et al. 


Deposition of W. P. Simpson, a witness examined in this cause 
under a commission, with interrogatories annexed, issued by the 
above-named court to E. T. Branch, of Enfield, Halifax county, 
North Carolina. . 


The said W. P. Simpson, being duly sworn, makes answer to the 
— interrogatories propounded as aforesaid in the following 
words : 


To the first direct interrogatory: My name is W. P. Simpson; my _ 
age is 29 years; Halifax Co., N. C., and m a is farming. 
To the second: In town of Concord, N. C.; in theem tof 
Montgomery & Dowd, as book-keeper, and had been in their employ 
one year & seven months prior to April, 1876. : | 
To the third: I was present at the execution of said paper 
242 and subecribed — same as witness, and witnessed said deed 
at the request of C. Y. Montgomery on or about 24th April, 
1876, in the store and at the desk of Montgomery & Dowd, imme- 
diately in the presence of the said Montgomery & Dowd ; no other 
person was present. : 
To the fourth: I did not read the deed nor was it read over to me 
by any one, and did not know — contents thereof. 
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PAUL B. MEANS, 4C., V8. CLEMENT DOWD ET Al. 


To the fifth: There was no delivery in my presence. ee 
To the sixth: Nothing was said to me by any of the parties in 
interest neither as to the proof nor registration of said deed. 
To the seventh : I do not. 
To the eighth: No. 
To the ninth: I never was. 
To the tenth: J never did. 
To the eleventh; I did continue in their employment for four 
months thereafter as book-keeper. 
- To the twelfth: Business was considerably curtailed by stopping 
credit, running down of the stock, and discharging clerks. I con- 
tinued to keep what books were used. 
243 To the thirteenth : There was no general credit; credit was 
given to only a few nsible parties. 
To the fourteenth: Only a few millinery goods & small bill of 
rints. : . 
é To the fifteenth: Nothing whatever. 
To the sixteenth: Montgomery & Dowd, under direction of C. 
Dowd & A. B. Davidson, as I understood it. 
. To the seventeenth: They only did such business as is contained 
in answer thirteenth, & took no mortgages or liens, to my know!l- 


edge. 

Te the eighteenth: Their principal business was thro’ the Com- 
mercial National Bank & Merchants’ & Farmers’ Bank, Charlotte, 
& collections through all the Charlotte banks and through 


N. 
D 


do not know. 
twenty-first: I do not know. 
ty-second: I do not know. | 
twenty-third: The millinery department was wound up 
t time, and a general closing of the business was gone 


into. 

To the twenty-fourth: Montgomery & Dowd. 

To the twenty-fifth: I don’t know of any checks being 
& current expenses were paid out of store in the regular 


sixth: Not to my knowledge. 

ath: C. Dowd & A. B. Davidson were frequent 
directing and looking after the business, as 
the summer of 1876; what particular acts they 
tof the affairs of the concern I am not able 


: Yes, frequently, both after execution 
; I don’t know what they said or did in 
affairs of ney & Dowd. 
siahade 
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247 It is ordered, That the examination of the fol 
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in the spring of 1876 the inventory was taken ; do not recollect; 4 
when taken it was by direction of Mon & Dowd: 
245 To the thirty-first: I do not remember as to the weekly 


statements. A daily cash account was kept, oF the dod eed 


and disbursements before and after the execution of the 
was balanced daily. 7 

To the thirty-second: Don’t know, as I was not in the employ- 
ment of Montgomery & Dowd in — fall of 1876. 

To the thirty-third: I do not know; have no knowledge of any 
of these matters. | 

To the thirty-fourth: Montgomery & Dowd. 

To the thirty-fifth : They took goods as they were accustomed to 
do & had — same ch’ged to them on — books of the concern. 

To the thirty-sixth: Not to my knowledge. ) 

To the thirty-seventh : I did write letters to Northern creditors of 
Montgomery & Dowd after execution of said deed in answer to their 
demands, but never referred to execution of the deed. I wrote the 
letters at the instance of C. G. Montgomery, of the firm of Mont- 
gomery & Dowd. 

_ Lastly: I know of nothing that could be of any advantage 
246 = to the parties to this action more than I have al — 
N. 


in my former answers, & further this de t 
i | W. 


our said court, to wit, Decem 
Rh Hare, P 


ts, passed u and ordered to be read, su 
just exceptions, which sald depositions, and comm to 
take the same, notices, interrogatories, and exhibits are in the words 
and figures as follows, to wit: ; 


Order for the Examination of Witnesses on the part of the Compleinent. 
Circuit Court of the United States, Western District of North Caro- 
lina. In Equity, 4th Circuit. 

Pau B. Mzans, Assignee, 


ve. 

C. Down, A. B. Davipsor, C. D. Down, and C. G. Monteomery. 
Upon application made to me by complainant in theabovenamed = 
cause— ae 
nesses, viz, Paul B. Means, Jacob Dove, J. R. Harris,and V. =; 
W. Kiestler, of the county of Cabarrus, in said district, on the pert. 
of the complainant, be before me, an examiner of the: i 
court, at the =~ of Paul B. Means, in the town of Concord, on the. 
12—971 a: 


a * 4 en eee he De 
Am eer ee oe ee 

~ Pale, th ny he Pe ae vy es 
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25th day of November, A. D. 1879, at 10 o’clock a.m. At the same 

time and I shall be to examine such witnesses on be- 

half of the defendants as they may desire to have examined, said 
examination to from day today until same is completed. 

It is further ordered, That five days’ notice be given by either 

party to the other of the time and place of the examination of such 

Witnesses as they may desire to examine. Made this 17th day of 


November, A. D. 1879. 
THOMAS M. PITTMAN, 
Examiner in Equity of the U. S. Cirewtt Court. 


and figures as follows, to wit: 
‘ Endorsement. 


Executed by delivering a copy of within order on Platt D. Walker, 
Esq., one of the sol’s for defen te, this 17th ete 8 an 


Sworn to and subscribed before me, this 17th day of Nov., 1879. 
THOS. M. PITTMAN, 


U. & Commissioner W. D. of N. C. 
Notice of Time and Place of Examining Witnesses Orally on Behalf of 
Complainant. 


Circuit Court of the United States for the Western District of North 
Carolina. 
Pavt B. Means, Assignee of Montgomery & Dowd, 
C. Down, A. B. Davineon, é al. 


Sin : You will please take notice that the com lainant in the above 
cause desires the evidence to be add therein to be taken 


; : S 7 of C he Ste day of oe 1879, at 10 
ae 4 m., | as id examiner may direct. 
Dated Nov. 17,4879. J 


€ * ee — 
nF a af 2? 


& >>... Yours, &., BURWELL, BAILEY, 
ae JONES & JOHNSTON, 
ae Solicitors for t 
e on'l W. P. Bynun & P. D. Walker, Esq., 
Be a uss Sots for Def'ts | 
+: Auden endorsement appears upon said notice in the words and 
‘Mgures as follows, to wit: 
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248 - And an endorsement appears upon said order in the words 


oo 


RE Teme | 


un ais 


_ 


Between Paul B. Means, assi 


PAUL B. MRANS, £0.; V8. ChENENT. ean 
Endorsement. | z 
Executed by delivering copy of within notice to Platt D. Walker, © = 
Esq. _— solicitors for the defendants, this 17th day of No- =; 

vember, . : 


; CG H. DULS. 
250 Sworn to and subecribed before me, this 17th day of Nov, 


1879. 
‘ THOS. M. PITTMAN 
U.S Com, W.D. of N.C 


Denosits 
Circuit Court of the United States, Weatern District of North Caro- 
lina. In Equity. Fourth Cireuit, 


of Mon & Dowd, com 
ant, and C. Dowd, A. B. Davidson, C. D. Dowd, and C. G. Mont- 
gomery, defendants. 

aa a taken on the part of the complainant, under the 67th 
Rule of Practice for the courts of equity of the United States, by 
Thomas M. Pittman, examiner in equity. | 

| Tuzspay, November 25th, 1879. 

Present: Paul B. Means, Esq., of counsel for complainant. 
No counsel for defendants. 


Deposition of Jacob Dove. 
251 Jacos Dovs, produced and sworn as a witness on the part 
of the complainants, deposes and says : 
Int. 1. State — name, and place of residence. 
Ans. Jacob Dove; age, 56 years; place of residence, 


Cabarrus 


the debis I held. I had 
think it was a balance on 

same, I su are as marked 
who made payments, but I 


«. 


; 
3 
: 


if any payments were made on the other debts you 


at what time, and what amount. 
Ans. I don’t know but what the above was about the last dealings 
I had with them. [I think in the fall of 1876 I made about 
bh or three hundred and fifty dollars on other 
debts I held against them, by sale of collaterals which Mont- 
gomery & Dowd had given me to secure said indebtedness. This 
was a debt for cotton sold in the spring previous. I received about 
seven hundred dollars for cotton. I don’t recollect the time, 
don’t recollect, whether it.was for me individually or for me 
. Ury together, as we had been selling our cotton together. 
is had been previously secured by collaterals. I had large deal- 

with the firm, but can’t give particulars. 

. State if you had purchased any goods or property from 
of Mon & Dowd, or either of them, after 24th April, 
hat or property, upon what terms, and what 


w 
| *t recollect the nauoeiralages Wie else about it, except 
ir payi ey owed me; went to 
offered to buy goods to the amount of my debt, but they 


JACOB DOVE. 
Sworn to and subecribed before me, this 25th day of November, 


879. 
THOMAS M. PITTMAN, 
Examiner in Equity for the Circuit Court of the U. 8. 


Deposition of Paul B. Means. 

Paut B. produced and sworn as a witness on the part of 
Fe the complainant, spoons and says : / 

©; . Int. 1. State your place of resi profession, and what 
e- -+ Ams. Place of residence, Concord, North Carolina; am a lawyer 
¢: ky profession, and plaintiff in the above action as assignee of Mont- 
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Montgomery & Dowd. If yes, by whom, upon what | 


~«@ 
Qe ee ee he : 


a* ON 5 PL PANT : 


~ have them in my possession ; I obtained 


or which of them? = 
Ans. The balance sheet marked “ P” is in the handwriting of W. 


*, 
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missioner the marked A, B, C, and letters of —— 
down to & including “ N,” the inventories marked “ O,” & 


~ ~@ 
i a 

, 
. 


& 


“OQ” came from originally. 

Int. 3. Look at the letters marked respectively with letters “A,” 
“B.” “C,.”“D,” “E,.” &c. Are you or not, and by any and what 
means, acquainted with the character or manner of regen of 
the a or persons who wrote said letters, or any or 

Ans. Iam acquainted with the handwriting of the person who 
wrote the letters marked “A,” “B,” “C,” “D,” “E,” “F,” “G,” “Hi,” 

“I” “J,” “K.” “L,” “M.” and the same are in the handwriti 
256 of Major C. Dowd, of Charlotte,.N.C. I am acquainted 

the character and manner of his handwriting from having 
had very much with him and seeing his handwrit- 
ing in many and various ways. I am‘ not acquainted with the 
handwriting of the letter marked “N.” 


Int. 4. If you say yes to third interrogatory, of whose handwriting — E 


are such letters or any and which of 
in number 3 above. - 


[Ane I have answered this com gs | 
t. 5. Look at paper writings marked “O” &“ P.” State if vou 
have them in your possession, when and where you obtained them, 


what they are or purport to be. 
Ans. They purport to be an inventory and a balance sheet; I 
; balance sheet from the 


business office of Mon & Dowd, and the inventory was 
handed me by Gen’ R.  Sementeny 2 etalon’ Coe 
27 oe y Pansat nenetiorsr and reve pote ir 

nt. re you or not an w 

with the character or manner of, 

or persons who wrote said written or an 
Ans. Iam acquainted with tho bandwritit 
wrote the balance sheet marked “P.” 1 know it and am acquainted 
with it from havi ee often, and having received 

bills and receipts filled up signed by him. 
Int. 7. If yes, of whose handwriting are said written papers or any 


P. Simpeon. 
int'&, In whose emgley wes the enld who wrote said 
ea <-> yermesoumeer ropes ceteemmemarttin time after 
Ans WP. Simpeon, in whose preven: | the balance sheet is 
written, was in the employ of Montgomery & Dowd at the date of 


same. : 
258 Int. 9. State where resided during the year 1876 and 

whet wee your prefunten of thet time, and if you were pune 
ticing same? , 


Ans. I resided in Concord, North Carolina, was a lawyer by pro- | “y 


fession, and was practicing same. 


bel- bt 
ance sheet marked“ P.” I do not know where the inventory marked = 


of 


ng of the person who a 
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" ~ -Jnt. 10, State if you had any claims for collection against the 


firm of | ee eee time, 
and what did you do towards collection of same? ) 
qn April, 1876, a claim for collection aguinst the firm 


Ans. I had 
e d, in favor of Calvin Chestnut, of Baltimore, 
Maryland. I sued the firm of Montgomery & Dowd for amount to 
spring term of the superior court of rrus county, — 1876. 
‘Int. 11. State if you had any conversation with either member of 
the firm of Montgomery & Dowd in regard tothe same; if so, which 
' one, at what place and time, as near as you can state, and, if you 
ry can give the conversation or substance of it, state what it was? 
Ze 259 Ans. I had a conversation with Charles cee oa A in re- 
a rd to the said claim in Concord, N. C., immediately after 
* the claim was received by me, when and where he told me that the 
claim tse be paid ; I cannot remember any further conversation 

in to it. | 

Int 12 State when you first heard of the deed of trust from the 
firm of Montgomery & Dowd to C. Dowd & A. B. Davidson, and 

from whom? 
Aus. I first heard of it in July, 1876, but from whom I do not 


recollect. 

ne Int. 13. State if an a made in the conduct of the 
& osm of ~~ aes April, 1876, to your knowledge ; if so, 
- . in what respect 

= Ans. No changes that I knew of. 


Int. 14. Did have any opportunity of knowing the manner of 
thelr business before and after the execution of the deed? 


If s0, state what your nities were. 
Ans. I had opportun frequently going into the store. 


y other matter or th 
260 beneit ar advantage to either of tho partion to this suit? If 
20, state 
Ans. I cannot recall an except that, as far as my observa- 
Ramee oe Rt nn bre me A for several saath after 
July, 1876, as it always had been prior to the execution of the deed. 
PAUL B. MEANS. 


Sworn to and subscribed before me, this 25th day of November, 


eA. 1879. 
ee THOMAS M. PITTMAN, 
E Examiner of the Oireuit Court of the United States in Equity. 
i. Deposition of J. R. Harris 
 ~ . J.B. Hanns, produced and sworn as a witness on the part of the 
= eomplainant, and says: 
“Int. 1, State your name, age, and place of residence. 
Ana. J. B. Harris; age, A youre; . 
: , IT | 
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. place of residence, Concord, 
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Int. a = pape ane occupation in the ime and — of 
n whose em were you, 
261 been in the said employ? “se "a si 
Ans. I was a salesman in the em of Montgomery & 
Dowd ; I had at that time been in their employ abvut one year. 
Int. 4. If you say you were in the employ of Mess. Montgomery 
set i trie BES EH Secs there 
. men ; ; w ret 
heand af agaunds Suen whenn, é' 63 
Ans. I had no knowledge of the deed of assignment to C. Dowd & 
A. B. Davidson; I don’t remember when and from whom I heard it. 
Int. 5. If you state that in the 
ment of Mess. Montgomery & of was any 
change made in the summer or spring of 1876 in the manner of con- 
ducting their business? If so, state what changes were made, when, 
—— ve you instruction as to such cha | 
ns. Yes; 
iness ; the proprietors instructed me not to sell any goods to any 


| erly; I believe that is all. The not to sell on credit 
was made in the early spring; I think Mr. C. G. Montgomery gave 
mi rane at were written and posted up in the house 


Int. 6. Did C. Dowd and A. B. Davidson exercise any control or 


Dowd in the year 1876? If so, state what acts they did and w 
Ans. None that I know of. 

A. ~ _ discharged you from your employment in that store 
Ans. I don’t remember; Mr. Montgomery, I think ; I left on the 

15th of July, 1876. 

onan ho paid you for your services up to the time of your dis- 
a 
Ans. I don’t remember; I think it was the book-keeper. 

aL Tree purchase any cotton in the fall 
i n 10 id einen & Dowd purch goods or prod 
nt. 10. on ase an or uce 

of any kind in the summer or fall of 18767 
263 © Ans. I don’t know. . . 


ory Dordt wan te fhe or, wie 
oor was : 
was there when I left and remained there until about a month or 
six weeks ago. | : 
Int. 12. State whether an 
papers after 11th July, 1876, 
and what advertisemen 
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Ans. I don’t know of any. — 

Int. 18. Were any notices to the creditors of the firm of Mont- 
& Dowd issued or posted? If so, state what notices. 

Ans. None that I know of. 

Int. 14. Was any inventory taken of the stock and effects of Mont- 


Ans. I don’t remember. | 
Int. 15. State what was the value of the stuck of goods and 
Montgomery & Dowd in June or July, 1876. 


ns. I don’t know. 
; know the handwriting of the who wrote 
letters and writings attached to deposition of Paul B. Means? If so, 


the ——_ who wrote balance 
“P,” and inventory, marked “O.” W. P. Simpson 
balance sheet; the eee A is in the handwriting of C 


G. Montgomery ; I don’t know the 
_ Int. 16. Do you know any other matter or thing touching the 
matter in question that may tend to the benefit or advantage of said 


parties at issue in this cause or either of them? If so, set forth the 
same fully in your answer. 
Ans. No; I don’t think I do. 


J. R. HARRIS. 
Sworn to and subscribed before me, this 25th day.of November, 
A. D. 1879. 
THOS. M. PITTMAN, 


Examiner of the Circuit Court of the United States in Equity. 
Deposition of V. W. Keastler. , 


. _—s*YV«.. W. Keser, produced and sworn as a witness on the part of 
@ the complainant, deposes and says: 

=. Int. 1. State your name, 3 and place of residence. 

"= ine _ V. W. Kestler; age, 37 years; place of residence, Concord, 


Int 2. Do know the parties to this action ? 
Ans. I do. ae oa 


_your occupation in the spring and summer of 


a 3 is 


Boe I were in the employ of Montgomery & 
Of emigamer d A. B. Davidson, when you first heard 


SS To ee ts, 
‘ 


it from Major C. Dowd in the summer of 


-etate that in the year 1876 you were in the 
Messrs. Montgomery & Dowd, of Concord, 
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were you, and how long had you been in © 
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: ber or December, ie76; T 


& Dowd; in the fall or winter, Novem- 
was afterward employed by C. D. Dowd 
as t. | 


Rev : Who paid you for your services up to the time of your dis- 
charge 
Ans. C.G. Montgomery ; C. D. Dowd paid me for the services ren- 
dered a my second employment by him in the winter of 1876. 
= _ ontgomery & Dowd purchase any cotton in the fall 
oO 
Ans. They purchased their customers’ cotton where they had been _ 
running accounts, taking cotton in payment of accounts, and paying 
in money for excess. 
Int. 10. Did Mon & Dowd purchase any goods or 
268 produce of any kind in the summer or fall of 18767 
Ans. They purchased some produce, but I don’t know that 


they purchased oy except sheetings and yarns, of which there 


"nt 11. Ste‘eif you know, what the store of 
nt. 11. Sta‘e, if you know, signs were 
; and whether while 


Ans. Mess. Mon 


front of the house, and was painted out within 
Foil & Bost, who now occupy the store. 3 a 
Int. 12. State whether any advertisements were put in the news- =: 
papers after 11 July, 1876, for the firm of Montgomery & Dowd,and = _- 
what advertisements were so made? : : 
Ans. I have no recollection of any. | 
Int. 18. Were any notices to the creditors of the firm of Montgom- 
ory & Dent ee ee If 0, state what notices, 
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Ans. I recollect of nothing written. _ 
: --Int. 14 Was any inventory taken of the stock and effects of Mont- 
BK € Dowd during the year 1876; if so, bow often, 
=. 269 at what times, and what did it amount to? 

Ans. There was one taken in the summer of 1876; I don’t 
remember the exact: month and don’t remember the value of the 

Int. 15. State what was the value of the stock of goods and effects 
of riage rene & Dowd in June or July, 1876. 
Ans. I have no recollections. 

- Int. 16. Do you know the handwriting of the persons who wrote 

the letters and writings attached to deposition of Paul B. Means? 
If 80, say who wrote same, and tell all you know of it. 
_. Ans. I know the balance sheet marked “P;” it isin the hand- 
writing of Wm. P. ee ; the inventory marked “Q” is in the 
handwriting of C. G. Montgomery ; I assisted him, Montgomery, in 
: taking an inventory, in which he did the writing, or part of it; I 

» don’t whether this is the one; I don’t know anything about 
p- __ the létters, and do not know the handwriting of the persons who 


wrote ° 
«=. . Int. [17.] Do you know any other matter or thing touching the 
a. matter in question that may tend to the benefit or a 
> 270 of said parties at issue in this cause, or either of them? If 
ae so, set forth the same fully in your answer. 
Ans. Ido not know anything material for either party that I 
2: .- know of, except that conape, ene” & Dowd discharged two clerks, — 
-.. one, H. P. Montgomery, t three or four months before I left; the 
Bo Sieopsom, tho book aetheped choot anion 
+ Simpson, eeper, was di a is r. 
fees. | VW. KESTLER. 


3 Sworn to and subecribed before me this 25th day of November, 


= A.D. 1879. 
eo THOS. M. PITTMAN, 
& Examiner in Equity for the Oirewit Court of the United States. 


f . I, Thomes M. Pittman, examiner duly appointed by the circuit 


=. court of the United States for the western district of North Carolina, 


g in-the fourth circuit, do hereby certify that on the day named in 
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Due Jacob Dove two hundred and thirty and +49, dollars, balance 


in settlement. 
MONTGOMERY & DOWD. 
SIMPSON. 
May Ist, 1876. . 
And endorsements are made and appear on said Exhibit “1” in 


the words and figures as follows, to wit: | a 
Endorsements: Paid $100.00, May 27th, 1876. $85.00. Paid =: 
thirty-five dollars on thie due ill, June 22nd, 1876. $67.15. 3 


272 + ~#©Received, July Ist, 1876,-fifty-seven and dollars on the 
within. ‘$10.00. Received, ugust 2nd, 1876, ten dollars on 

the within note. 

Exuipit “A.” 

CommERcIAL NaTionaL Bank, 

Cuar.orte, N. C., Nov. Ath, 18785. 
Mess. Montgomery & Dowd. 
Deak Srrs: Your icy communication is rec’d. Please excuse 

me for getting before I was hurt.” I will be more consid- 


erate next time, & wait till somebody is hurt—say, for instance, 
by a protest. 

But your remittance of last Monda 00.00." not yet to hand, and yr 
account still stands overdrawn $500. 


Cc. DOWD 
Exurisir “ B.” 
CoMMERCIAL NaTIoNaL Bank, 
N. C., Nov. 2nd, 1875. 
Mess. Montgomery & Dowd : 


San comme Wenp Sanaa g er Pere a 

273 $500, given on us to D. A. Davis. If I had 
bank at the time it was presented by the collector 

—_ Bank it would have been And ewe, 


Mess. Montgomery & Dowd: = 
What'on earth do you mean? Your notes have gone to pore e 
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interest 


4 in all the banks. If yo. cannot raise money enough to pa 
would 


a you had better shut up shop till times get better. The ban 
ae rather add in the interest than protest you. And Mr. David- 
». - 274 son & myself would rather pay it for you. What is the 


Send me tha b 

me that mortgage express. 

Y’rs, sis C. DOWD. 
a Exuisit “ D.” 

2 CHARLOTTE, Aug. 2, 1876. 
= Mesa. Montgomery & Dowd: 


Y’r favor at hand, with the mortgage. 
There is nothing in my letter, if you will reread it, to justify your 
observations about scolding. I censured you for allowing your 
per to go to protest for the inexcusable blunder of miscounting. 
ri sisted and yet insist that you must pay the interest on these 
notes as they fall due; 9 the debts are getting larger, while 
ae ome are ee msumed jn expenses. We shall further insist 
in the fall not only the interest a be paid, but that 
you a begin gradually to reduce the principa This is not un- 
reasonable & is no cause for complaining on epan If I seem to 
be emphatic in the words I employ about this protesting of 
iB &c., it is because milder phases havein the past failed 
ve any effect. I was surprised at the apparent defiance 
hurled at my ieneniion that if the money to pay interest could not 
be raised otherwse goods would have to be sold at auction or whole- 
sale. I enclose a of the concluding paragraph of the mort- 
sree, to which I your | attention, in this connection, with 
remark that I sincerely a will be no occasion for using 
the power therein conferred. o not intend to be harsh, & hope 
=< Iam incapable of unkindness, we I must try to hold you to strict 
>. business rules that the issue ~~ be as favorable as possible for you, 
es parece? mage to myself. So, instead of chaf- 


a & feasting that I am acting from motives of 


a set to work manfully, co-operatin 
in this rigid campaign, to see how well you can out o 
3 ~~ this rather bad job. ' - 
s _ Y’rs truly, C. DOWD. 


a Extract Exazsit “ D.” 
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Cuartorte, N. C., Sept. 28, 1877. 
Mees. M’tg’m’y & D.: 
ee 


Sorry you disapprove my action in turning over notes to King. 
Did not know that-you had any ex ion of i 
277. ~—«sthem and did not expect M’tg’m’y & Everitt to do so, as they 
were to receive no pay. I showed y’r letter to Mr. Davidson 
to-day, and he says he epee my action in toto, & thinks you will 
have quite enongh to do 
well if you could get still other notes & acc’ts in the hands of 
good collectors. I would that you bend all your energies 
to collecting ; this month is a hay day. Cotton is forward. 
There will be no late picking. If 


PAUL B. 


e weather fad it will be — 
mainly out & on the market by Ist Nov. You t by all means 


to pay off the $3,000 preferred note by 1st Nov., ite next maturity. 

What you fail to get by middle of Nov. you will have hard work to 

get this season, in my _—— Drive your collections as the main 
n, 


object, & sell what ou can for cash & keep the balance. 
Mr. Davi who has been absent for several days, was 

278 surprised that I had no weekly statements of cash rec'd & 
expended to show him this morning. Are we to expect 


them or not? 
Y’rs truly, C. DOWD. 


Exursit “ F.” 


Cuasntorre, N. C., Sept. 30th, 1876. 


Mess. Montgomery & Dowd. 

D’r Sirs: I enclose the Faggart note. This note never was lost. 
It was another on the same or somebody else that was lost or t 
to be lost. It seems your recollection was at fault as to the 
Would not a good book-keeper have had some entry or record of 
this? At the same ratio the $20,000 of notes & acc’'ts you have 
would be reduced }, or $4,000. You must not call this scolding or 
fault-finding. I know that will do no . But I do want you to 
learn some good business lessons, the alphabet at least, while going 


th this t experience. 
279 Senc this Faggart money sopeate, as the note was lf for 
a special purpose. | 
Yrs tealy, =D Cc. DOWD. 
Exuzsit “G.” 


Cuartottr, N. C., Get. 2nd, 1876. 


D’r Cuarues: I enclose certificate of deposit for $65.00, taken out 
in my name & endorsed to you. When want the 


money i 
have only to put y’r name on the back of it & send it. Yorsen 


the money any day, but it will be without interest if you take it 
tance. Am having y’r acc’t 


to collect the residue, & that it would be | 


sete mae d’ys, I was truly glad to get y'r statement & remit- 
out from 1st Ap'l, as by request. 


7 ae 
iS ee te ary 


» 4% . 
_ ~& x gee 4 3 nm A. # 
afar Ne > in ‘ “".* ute oe ae ory e or ig iti “~ Si te OS ees ee 
‘ . Eee Be ; aii oe OX lh ea a ae ee ee : T -- A ‘ i 
MEP Oe ‘. on Rina ae ae ii eae 5 a ate co 4 ee a 7 ee ne a zx = i ¥ be a” : 7 * 
“ PY “% nal *. " _ ~ 
. eee . i. = 
; ane Pott > 
ae ; ’ 
te Sia’ 
* ¥ e 
. 7 

: e > ® 
Xe ‘. 

ae 
« v4 

hee! 

. 

a 
s @ 

sd 


e the notes away from King what will we do with them? It will 
not do for you to have them; nothing could be more unbusiness- 
like. . We do not like to ask M’tg’m’y & Everitt to hold them 

280 or remit to us without compensation. So what can we do? 


Over. 
Y’s m4 Cc. DOWD. 


Better be very cautious about buying, & especially about ship- 


platter. I thought your proposition was to require the owner to 
sell on the market ag you do it for him & the proceeds. 
— I think, would be very much better than buying, if you could 

it. 
 Y’rs, : C. D. 

I enclose Tannahill draft, paid by myself & ch’d to y’r acc’t. 

Was it the Faggart or Bost note that was handed to me on the 
train as we started to Raleigh ? C. D. 


Exuisit “ H.” 


Cuar.orrte, N. C., Oct. 3rd, 1876. 


D’z Sirs: I enclose blank for renewal of y’r collateral note, $3,400, 
due 30th ult.,& perhaps overlooked by you; also return y’r 
281 Tannahill letter. As I wrote yesterday, I think you had 
better not ship a bale North ; I consider it extremely hazard- 
ous todo so. Far better sell in Concord or in this market for what 
you can get than ‘run any such risk. The difference between this 
a market and N. Y. isso notoriously insufficient to pay the freight, & I 
=. - have not the slightest doubt you can realize more nett for the cotton 
s- . here than by sending it to N.Y. A number of ns here buy on 
— . orders & give more than the market price. If you are obli to 
= __-buy cotton, and will buy it at more than you can sell for in Con- 
=... cord, if you will consign it to Mr. Davidson & myself we will sell it 
F-. atthe — price without charge. 
a a 


C. DOWD. 


= Gay to Mr. C. D. Dowd that the paper he wrote he would send me 
“to-morrow” did not come to hand. You say my lecture unneces- 
-. sary. Queer: Whether it is more unbusinesslike to omit to enter 
a a credit or to argue with a customer that he had not paid 
j= 282 when your books in your possession show he had? 


ae Exnisir “J.” 
eo | Cuansorte, N. C., Oct. 7, 1876. 


ping, cotton in y’r names; some creditors North might sweep the — 
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made on the notes you gave Mr. 
not know what to advise; I am 
these 

was 


a muddle. The truth is that 
by Mr. D. before the 
im at that time. This we all is 
to the trustees for the benefit of 
all the creditors alike under the There is no sim- 
| ilarity between that and the transaction by which we hold 
| Saried in way whatever.” If the masignges poneoly Saints papell 
varied in way whatever. roperty fails to 
debts provided for, the other creditors nantioned in the trust will 
have a right to claim the benefit of these notes equally with Mr. 
Davidson, & in a lawsuit I have no doubt could easily get it. In 
law they are clearly entitled to it, & morally I do not see why Mr. 
D. should be indemnified & the rest of us left out. 

I am willing to this: If the mortgage is declared void he may 
have the benefit of them, at least so far as I am concerned; other- 
wise they go the benefit of all the creditors equally; & you may pay 
‘ the collections of these notes into Ist Nat. Bank, to be credited’ on 
: the notes there, with this understanding. Preserve this letter, 
; 284 so there may be no misunderstanding as to what I agree 


; to. If you could manage so as to deposit here only what is 
% to go on your indebtedness, as provided in the mortgage, it might 
_ ‘prevent confusion hereafter. 


Y’rs, C. DOWD. 
Exuisit “J.” 
‘ THE ComMMERCIAL NATIONAL Bank, | 
} CHaRLorre, N. C., Oct. 12th, 1876. 
: Mess. Montgomery & Dowd. 7 


D’r Stirs: I am surprised to learn that what you represented to 
us asa note, n ble, of course; on Wadsworth & Cannon, was nota 
note, but something else. Your list represents it as a note, & so does: 
M’tg’mery & Everitt’s receipt. We never saw it, not doubting, how- 
ever, it was what it was represented.to be. It seems that every new 
development shows additional weakness. I am, consequently, in a 
poor frame of mind this morning to consider favorably y’r proposi- 

tion to replenish the stock. 
285 You had better forward all the funds you can get now, & 


after Statesville court we may talk about replenishing. , 
, Y’rs truly, C. DOWD. 
Exursit “ K.” 
Tue CommerctaL National Bank, 


Cuar.orte, N. C., Nov. 14th, 1876. 
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provisions of the i 
be put into Dey as pr letter do the 
ad’v’t’sm’t in y’r names. Defer that for the t. a 


presen 
progress of the last few weeks I think bankruptcy would be best 
all concerned. That will wind it up some way. It will not be closed 
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Tenth. State whether your firm of Montgomery & Dowd did not, 
after the exeeution of the deed of trust, ship cotton to B. R. Smith & 
Co., and draw drafts on them as late as in month of September, 1876. 
Eleventh. State whether your firm consulted the trustees, or either 
of them, in regard to'every check you drew, & if your firm did not, 
in the summer of 1876, draw checks to Stricker & Alexander, to Mrs. 
Z. B. Vance, & Paul B. Means on funds deposited in Commercial 
National Bank from sales «& collections of the s & notes. 


BURWE 
JONES & JOHNSTON, 
Sol’s for Compl’t. 
343 : Deposition of Chas. G. Montgomery | 


Circuit Court of the United States, Western District of North Caro- 
lina, Fourth Circuit. In Equity. 


Pau .B. Means, Assignee ef Montgomery & Dowd, Bankrupts’ 
Complainants, 
| ve. 


Cuanime G. Monteomery, C#arztus D. Down, C. Down, and A. B. 
Davipeon, Defendants. 


I, Thos. M. Pittman, by virtue and under the authority of the 
annexed commission issued out of the circuit court of the United 
States for the western district of North Carolina, in the fourth cir- 
cuit, to me directed, empowering me to examine certain witnesses 
mt therein named in behalf of the defendants, in the cause ———s 
* .. in the said court between Paul B. Means, assignee of Mon ery 
: Dowd, bankrupts, as complainant, and Charles G. Mont- 
844 gomery, C. D. Dowd, A. B. Davidson, and C. Dowd, as defend- 
ants, on Thureday, the 10th day of June, 1880, I caused the | 
witness, Chas. G. Montgomery, to come before me, at my office, on 
‘Trade street, in the city of Charlotte, and thereupon, being duly 
sworn to tell the truth, the whole truth, and nothing but the truth, 
he did depose and say, in answer to the direct and cruss-interroga- 
tories herein filed, as follows; that is to say, in answer to the direct 
e ppg he filed the paper marked “Exhibit A,” and deposes 
> and says: 
Tn answer to int. 1. I do not remember to have made any repre- 
7. _sentations to C. Dowd or A. B. Davidson relative to our condition 
= farther than that in our opinion we were amply able to pay all our 
= + 2. Our understanding and agreement was that we were to remain 
RON ion of the property conveyed in the trust from date of 
ees 


game, as agents or emplo Dowd & Davidson, subject to their 


a direction & control. _ 
. 345 3. There was not. ) 
pa.” +4, ‘We were directed by Dowd & Davidson to take an in- 


"yentory, and did so, soon after the execution of the trust. The ex- 


5, eee tite I do not now remember. There was an understanding 
_~ that an inventory should be taken. | | : 
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5. All funds realized from sales were under the 
& Davidson. , | 
6. In Baltimore, March, 1876, I made no written statement to W: 


J. H. Watters nor any one else, either in Beltimore, New York, or 


elsewhere, but in answer to some questions asked me by Mr. Wal- 
ters I did state, as I now recollect, that we had on hand a stock 
of which I thought, taken at par value, was worth some 
$12,000 or $15,000; that we had debts due us to the amount of some 
$16,000; that we owned real estate worth some $10,000, but that 
we owed upon this real estate, secured by 8 mortgage upon the 

same, some $7,000 or $8,000, which we could have long 
346 — time to pay, and that I thought we were worth, our 

assets at what we believe to be their value, some 
above our liabilities. I did not make anything like what I sup- 


would be received as a full statement of our condition, because 


was not asked to do so, and if I had been so requested I could not, 


because I had no statement with me, and only answered some ques. * 
tions propounded by Mr. Walters. These questions were few and - 


of Armstrong, Cator & Co. for years, and had always had abundant 
reason to believe that our credit with them was unlimited. -I believe 
our real condition was then as stated above. 
on 7. We sustained soon after that time immense losses as fol- 
cotton which while I was in New York and other 
cities advanced materially, and the 
so flattering to me that we held th 
when it began to decline, which it d 


and continued [to] 
finally we sold at a 


lot of cotton for some 
soon thereafter. We 


great sacrifice. The exact amount of our losses 


we cannot now ascertain, as all the old papers of the firm we believe 
but it isour opinion = | 


to be in the iou of P. B. Means, assignee, 
that we did nat lose leas than $8,000.00 if not peta oat addi- 


closure of the m 
sand ($6,000) [dollars 
counts which we 


unable to col-ect, although as agent for Dowd & Davidson we hon- — * 


Cator & Co., wasin Uon--  -; 
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. D. Cator, represen 
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hope for a reaction, but the decline continued, till | 
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were promptly and truthfully answered without the slightest pre. F 
varication. I certainly had no desire, intention, or to mis- 
represent anything. We had been dealing extensively this firm 


lows, to wit: We then had on hand several hundred belesof 
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| it as recorded in the court-house, and urged us repeatedly and 
earnestly to compromise his debt. We told him we were not 
849 in acondition to make any compromise, and it was useless 
. for him to make propositions ; that we could not pay out any 
funds, as we were operating under the trust. | 
, 9 ity recollection is that my statement to Mr. Romaine were sub- 
stantially the same as thuse made to Mr. Watters (in answer to Int. 
6); only in answer to his questions as to what amount of extensions 
we desired in New York, I told him some $4,000.00 or $5,000.00. 
I certainly did not tell him nor any other man that we only owed 
$5,000.00. I did state that we owed some $4,000.00 or $5,000.00 in 
New York. For statement of our condition see my answer to same 
question in interrogatory 6. 
. 10. oe be wmie! to this is the same as that to interrogatory No. 9. 
11. I believe the letters representing our condition written te the 
parties named contained the truth. I was ——y anxious to 
° pay every cent we owed, & certainly believed we would be 
350 '. able ultimately to do sv, and after the trust was satisfied, and 
the return of the ordinary fall trade and the incoming of the 
then growing crop of cotton, we would be able to make large 
ons from our customers, and we would be thereby able to 
resume business and meet all our obligations. In this we were 
eadly mistaken. We certainly did not desire or intend to prefer 
any creditors, nor to hinder, d, or delay any. | 
: . 12. I found among the papers of Montgomery & Dowd a balance- 
=~. feet made out by and in the handwriting of our book-keeper, W. 
= , P.Simpeon, and signed by him, beating date Feb’y 23, 1875. This 
~~ ‘was the last statement made of our condition before I went North, in 
. ~ the spring of 1866, and my statements, made while North, to Messrs. 
+ Watters and others, were from my recollection of this onr last bal- 
ance-sheet (see copy marked “ Exhibit A”), and the further con- 
$61  sideration.of the fact that we did a pang on business in 
a "7 1875, after this balance-sheet was made, and I was satisfied 
=. that our stoek of goods in March, 1876, when I was North, was full 
Be. eae. era ec bed equal to those shown on this bal- 
~ gi and I did not believe we owed as much, and were, there- 
considerably more. The original is now, 
it to be, in the hands of Paul B. Means, assignee, as I 
; certificate to the of the same (hereto 
handwriting of P. B. Means, assignee, and was 


in my presence. The is my own 
‘ects 1. pmmrwreglli by P.B. Means. 

t some produce when it was necessary to 
e did not buy on speculation. 
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inp the bensdneen, ¥demebiensnilbic atenees ‘the fi ee 
tance to the bank: It is impossible for me to file an apcteeenere ORs 
none of the books and of Montgomery & Dowd arein a 
session. We have ‘our accounts to Dowd and Davidson: © = 

2. I do not now remember. We may have, by the consent of the 
trustees, fulfilled. some contracts made previous to the execution of © 
the deed. If so, we did so as their agents and undertheirdirections. ~ 

3. The deposits in the. Commercial National Bank were underthe 
om control of Dowd & Devigeon, memgr-9 Wi may nee ae wy 

some check- signed m w 00, it was oa 
done so by their owen seg a 

4. I answer- that in answer to interrogatory 1 of direct examine- ea 
tion. I answer the same to this. sa 

5. The two dated ively July 14, 1876, & July 2ist, 1876, Be 
were written by me. The one August 17th isin the hand- + 
writing of W. P. Simpson, our book-keeper. 

6. I wrote the one ted August Sth, 1876. 

7. It is impossible for me to do th ‘because I am not in the p 
session of the books or papers. I recollect that much of the 
on hand, as above stated, was held by Robt. Murrell. New York. 
C. . MONTGOMERY. 


1880. orn to and subscribed before me this 10th day of June, A.D. 4 
: THOS. M. PITTMANN, j 


854 Exurr “A” Thos. M. Pittmann. 
Balance-Sheet. 
Business of Montgomery & Downd Feb’y 23rd, 18765. 

Liabilities. Dr. 3 
Bills able, mn'@'b £6. .22c00ccccce conc ceooe $18,498 10 
ee individual I iirrencnncwsain - 1820635 
Profit Bind atti ncincuntinne mine ces enencens - 15000 — 
Balance profits or increase of business ------.----.---- 11,781 30 
% 


Bills receivable, individual notes........-........ ..-. 
Accounts due, journal i iirtititnnqnenaanan «nesimniiie 
Accounts current, running to date -......-.......... 
Stock of in store, per inventory --......-....... 


One I RG CR danineeirncenann coamenentin 
Margin in cotton, N. Y. & en route -....----- .....--- 


a 


_ Gigned) 


Pp. 
PAUL. B. MEANS, d 

| Assignee, M. & D. 

855 Deposition of A. B. Davidson. 


s On Monday, June 10th, 1880, I caused the witness, A. B. David- 
ey ~~ to before me at my said office, and he thereupon being 


sworn to tell the truth, the whole truth, and nothing but the 
did and say, in answer to the interrogatories herein 
“filed ( to tor as follows: 

~ . [nm answer to the direct interrogatories— | 
e’ L Yes. | 
oy IL None at all. he : 
- TIL. None at all; my object was to try to save myself as much as 


_. IV. No; we positively refused; our instructions was that they 
; ‘were to use none of the funds, but were to send it to Maj. Dowid’s, 
- °  V. None at all. - 


A. B. DAVIDSON. 
subscribed before me this 14th day of June, A. D. 


THOS. M. PITTMAN, 
Commise: 


a } Monday, June 10th, 1880, I caused the witness C. Down to ap- 
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p -- ~EA1-:None at all; my object was to try to save myself as much as 
eS Ply. No; we positively refused; our instructions was that they 


the funds, but were tosend it to Maj. Dowd’s, 
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None at all. 

J. There was no consideration moving from us; the object was 

to secure the debts mentioned in the deed of trust. 

=... ~ WITL No; I can’t think of anything; the collaterals placed 
30 in my hands by the firm of Montgomery & Dowd before the 
~ execution of the trust to indemnify me as endorser upon a 

note in the’ First ‘National Bank for about $2,000 have not proven 
at for that purpose, there being yet a balance due of about 

00, which I expect to have to pay. 

cE ad } anawer to the croes-interrogatories says: 

¢ . a E wrote the letter. 
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| | A. B. DAVIDSON. 

to and subscribed before me this 14th day of June, A: D. 

| | THOS. M. PITTMAN, 
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Be ; tgomery, 
%2: ~ Chureh funds, and deposited with the trust funds, and = gr sa 
E written to caution him not again to mix any fands with the trust 
. « SKMIL ‘This was.one of the collateral notes given to secure 
.00 note. It turned out to be a contract rather than 
signable. It had no connection with the trust 
to for ission to replenish the stock 


w lines of staple ; had refused such is- 
di; that they had _sveglhee in the United States 
at Statesville, referred- to this fact as an additional reason for 


eo: withh ‘sach permission. : } 

= :<~-2ATV. I had been consulted in reference to foreclosing a mortgage 

E> for-some small amount ing to the firm assets, and asked 
whether the advertisement be in the name of the trustees or 
| ppeared on the 
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to the commence- 
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14iM, hen shew poid emp nage peme.el eee pals ¥ 
toa ;, they. purchased cotton to the. sats 
nee FRENDS Net NTTeY * E 


Phe Bankrate show by their letters (Exhibits, R., 
taadtbits W ond X, Be, 165), that they were specu- 
in ebttda (or fatdred) daring and after the time 


Sime of the New York and other creditors commenced 
the Bankrupts, and obtained judgments 

“them at the October term of the United States 
“@oart in the Western District of North Carolina, 
‘the reterm of executions nulla bona (R., 95, 36, 

), they Med their bill to set aside the deed as fraudu- 
void. ‘In’ December, 1876, proceedings were in- 

iy, etaccomtaeOenby Montgomery & Dowd were 

_ baskropte, snd the ‘appellant was daly ap- 


CO ‘exespt that conveyed by the deed 

1 96, 1876, and what was left of that wasin the 
‘of the:trastees, and in order to obtain the estate 
banka appellant, as their assignee in benk- 
fs eommneeneed ‘this action in the Circuit Court for 
to ent aside anid deed made by the Bankrupts 

$ trandelent ana void under the statute of 18 Eliz. 


' ob ak, sated tots dukes ta bankraptcy, 
Wels en upon the aseets created by the bill in 
| da Penensine, 1876 (R., 48). 


penne the bill of E. 8. Jaffray & Co. 
*. a very amall . portion of said funds in the 
had been 


a? . 


and running to maturity at sixty days; sno bys ota 


. by another note to the last named bank for aa : 


ea 3 
a | 


by the deed, and in addition thereto a large amvunt © 
paid upon checks of the Bankrapts made payable to 
selves (R.. 146; 147). 
Ta florian copy of the dod made by ihe Ret 4 
rupts to their co-defendants apon a ae 
brought (Record, pp. 9, 10, 21): Tage 


nome eee 


a es 


TO | 
A. B. Davipeor axDd C. Down. 


This Iadenture, made this 34th day of Apvil, 1876, 
Chas. G. Montgomery and Chas. D. Dowd, partners, 
ing under the firm and style of Montgomery & Dx 
Concord, N. C., parties of the first part, and A. B. I 
son and C. Dowd, of Charlotte, in the State 
parties of the second part. Witneseeth : | 

That whereas, the parties of the first part are iné 
as follows: By a certain promissory note, of even date with 
these presente, given to the Commercial National: 
Charlotte, N. C., for three thousand dollars, aed ¢ ae 
doreed by the said A. B. Davidson and C. Dowd ; sleo y 
a certain other note to the said bank for one thous aa; 
doliars, dated the day of , 1996, due a 
sixty days, and endorsed by W. J. Montgomery’; also by 
another note of five handred dollars to the said beats, ef ‘e 
even date herewith, endorsed by C. Dowd, and boar s 3 
sixty days; also by another note to said bank of thirty-fopr 
hundred dollars, secured by customer’s notes in the be vert 
of Montgomery & Everitt, attorneys, bearing Gate ‘| 

day , and due at sixty days ; aloo by owe: 
other notes of one thousand dollars each of the Firet.! Na; 
tional Bank of Charlotte, endorsed by A. B. Davids a 
dated respectively on the vith March and Sth Apeil, I 


(t . 


rot 


the Merchants and Farmers’ National Bank of C 9 2 
for one thousand dollars, dated the dayot 
1876, at‘sixty days, and endorsed by A. B. Davideos ; ‘8 


said M. F. National Bank for one thousand 4 


: ¥ . 
b 4 
~ 5 . 
® ’ 
. ae 
wt * 
. * 


aby J. R. Neisler, and by another note to said tank 
} hundred 


ee five dollars, endorsed by R. 8. Harris; also by 
iatote to Marcin Boyer, Jr., dollars, and note to 
0.2. Boger for . : also by a note to J. A. Lilly for 


Snag in order to provide for the payment of the said 
» and to indemnify and.save harmless the said en- 
3, the parties of the first: part do hereby bargain, sell, 
y and: transfer unto the said A. B. Davidson and C. 
the following property, to wit: THE ENTIRE STOCK 

, WARES AND MBROHANDISR OF EVERY KIND AND 
‘Now DF THE POSSESSION OF THE PARTIES OF 
iow peutedealonpachin STORE IN Con- 
os WITH ALL SHE FIXTURES AND PERSONAL 

¥ USED 1m CONNECTION WITH THE SAID GTORE AND 
FARES AND MKROHANDISE AS 


‘ * om wan ‘ bs 
Suk FIRST PART RAY PUROHASK TO. RENKW 
7” 2 a + ce ri RA 
Pi. oye ews 
* ¥ 


DSTO0K; ALSO ALL THK NOTES, AC- 


A akg ® 3 
‘ 2 | 


, oe & 


> o-*.- 


heed 


a 


ute ; _ 


herewith, entunel by said A. B. Davidson and C. I 
the same being given fur money this dey borrowed ‘fp 


. - exclusive ase and benefit of the said m, AND A 
a | TO THE PAYMENT OF ANY Ff eS ER 
* SUBSTITUTION OF aE SalD Wt 
i OF _ANY OTHER Nte 08. fe 
| ie ere 
‘ts EN DORSED | "BY TH 5 SAL ) PARTIES.O} z 
| OND PART, O8 BHUER OF THEM, NO 
; REN wits OF THE" | ad i eo 
| | ‘THEM OR EITHER OF THEM, © ENTOWEY. 


PROVIDED FOR IN THE NEXT CLA‘S. . Sesnee 
to the payment of all the debts hereinafter | tioned, 
cept the debt of three thousand dollars,end other “e~ 
. trdeblednessa hereinafter to be incurred as prot na 
in the first class above mentioned. Thirdly, to the. pe 
ment of all the other indebteduess of the said: firm, he 
ever and from whomeocever the same may be due; eny-sue 
ee Ee 


then and in that case it shall be lauful for the # 
the second part, and they are hereby expressly @ 
| to take possession of the said goods and | 
AND ALL THE PROPERTY AND CHOSES IN A0TIO“N ¢ 
VEYED HEREIN, 4ND DISPOSE OF THE SAME AT PUBLIOGE 
PRIVATE SALE, AS THEY MAY DEEM BEST, APPLYING THE. 
PROCEEDS AS HEREINAFTER DIRECTED. ety 


In witaees whereof, the parties of the first part do 
x na hehe Ramla eal aul ayn pest RAG 
: (89a) Cuas. G. Mowreouxry. oy 
9 | Cuas. D. Down. fmaks 
~ | Witness : 
W. P. Simpson. 
Probated July 11, 1876. Registered same day. 


lands or goods made to de- 
60, s. 1, 50 Edw. IIl.; ©. 
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ASSIGNMENT OF ERRORS. 


That by the record in this Court it appears that thede- = 
cree of the Court below was given: for the defendants in = = 
error in dismissing plaintiffs’ bill, whereas the sald decrees = = 
ought to have been given for the said plaintiff in error aad 
said bill sustained. 


It appears by the record that the Court below erred ia. 
not holding said deed fraudulent aud vaid as to the credit-. 
ors of said bankrupt. 


It appears by the record that the Court below erred in 
not compelling defendants in error to account forand psy... = 
over all the money received by them from the proceeds of . 5 
the enles of goods and moneys collected by them, and to... < 

deliver the balance of the remaining to the ag = 3 
- signee in bankruptcy for distribation to the creditors - 3 
the Bankrupts. aa 

It appears by the record that the Coart erred in mat 4 

the deed fraudulent and void under the provielgge = 
ie ne lcmnt to ke ee ¥ 
with the purpose and intent to delay, hinder and oe 
creditors, and because it operated and was intended to > 
operate to give the mortgagees, trustees or war, 
ity and payment to the exclusion of the Bankru ’ ored- Se 
itors. a 


It appears by the record that the Court erred in not --.; 
holding the deed void because it was not made in copform- 
ity with the Statutes of North Carolina regalating mort, = 
_ gages ar deeds of trust, which requires that no sale eball be. | 
made in any chattel mortgage without giving twenty deye i! 
notice of the time of such sale, and. said Goad did ROG Fe 


that io case that any of 


or the renewals, or any of them are 
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the Court is as much bound to pepe 
in question void as to creditors, as if the f 
tent were directly proved. There is no ‘ 
creel Cieseaslon of the pei oe 
abeth concerning fraudulent and toluntary « “7 : 
as this suit is within narrow limits, and the p 
which we rest our decision ethes gels ncaa 
The law will not permit a debtor, in failing of 
to sell his land, convey it by deed, without 1 
and yet secretly reserve to himeelf the right to p 
ocoupy it for a limited time for his own benefit. “| 
tranaive may be upon a valuable consdeniian, bas i ete 
the element of good faith; for while it professes.to ria 4 | 
absolute conveyance on its face, there is a ion alee .s 
ment between the parties to it, inconsistent with ite te 
securing a benefit to the grantor at the nes of 
he owes. A trust, thus secretly crested, whether a0 Ta- | 
tended or not, oh a ealuaake ehh aes ae laces be-':..'7 
—and gives to the debtor the Rousdintal ocopuasel of rhe ee 
rightfully belongs to his creditors.” res 
Citing Wooten v. Clark, 28 Miss., 75 ; Arther «Dou? 
and Railroad Bank, 11 Mies., 304; Towle 8. sa 
New Hampshire, 61; Paul v. Crooker, 8 Id, 28, 
Smith v. Lowell, 6 /d., 67. 


In Griswold 0. Sheldon (4 N. Y., 81), the Court says: 


* @ @ @ * @ @ @ Sd @ @. 


‘‘I¢is apparent from the face of the instrument, when. 


isting state of things at the time it was aires that the # 
parties intended Burdick should do just what he @i@ = 
do; that be should go on sag She pots eats erchas 

and dealing with them ‘in all respects as though he ¥ 
the absolute owner. Thus he acted dows te Os ee aaa 
the first levy, when there had been no default on his} i, 
and he was by the terme of - ee ee 
possession of the goods to the exclusion of the 
Thy Wertios not only stipules tee Seated wt 
the mortgagor, 4 
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approved in Bank oe. Hant, 
oat eh nad 
ay y with assent of 
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noo She Bx: 


goods in the usual course of trade, whbn peeves ie 
proceeds should be paid over to the secured creditors. '! 
mortgagor had paid over certain of the proceeds to os per 
said creditors, and thas far bad manifested an iates 
frandulent. Notwithstanding thie, the inherent vite | af: 
the arrangement was exposed by the Coart. wis be % 
strument does not provide for possession remaining Ww 
the mortgagor within the meaning of the stat 
seeks, under cover of a mortgage, to enable the mortg 
in defiance of his creditors, to retail goods acct 
the course of merchants, and is against the evident pe eal 
the statute. In effect, this instrament is no less then ia . 
sigament or bill of sale of the stock of goo is, 1 vidg ch 
the assignor tho absolute dominion of the power a0 oi 
tion for the period of fifteen months, during whieh Gm 
it contemplates that the assignor shall with oa : 
carry on his business of a storekeeper as by him: 
fore followed; that what he should add to the steck ait 
enure to, and become a part of, the assigned oF m 
property ; and that, for this period, the credit 

should be hindered in subjecting the pax ar 
the satisfaction of their legal demands. The law | = 
sanction to such arrangements, and, however fh S 
ed in fact, will hold them void 23 i 
tending to encourage and sustain franda, and to k te - 
. creditors in the collection of their just demands.” 


And soe Spence ». Bagwell, 6 Grate. 406. 

It hinders, delays and defrands creditors. 

The deed was drawn for this purpose; the 
shown by the deed is first to secure oaly such | 
dott ar cridored by nomen eden. 
ties to whom the conveyance is made, and conveys 
property of the bankrupts as severity for the @: 
spn, wad och eter note rbotn ‘the 
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+ .* t pe. ge pb er sa 
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fatten tor fraad, contracted for onthe face 
must he held as wanting in legal 
ciple that every reasonable man is 


ee, ad > ae I ] bu 
| head sean with absolute power of dis- 
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case to the contrary, nor can there be without a real FE 
the statute. oi 
It was argued, thet an intent to hinder and delay 6 
itors,” there being no intent todieined sewn, So 
an assignment illegal; a positive intent to d 
exist.’ The answer to this suggestion is, that a p 
intent to defraud always does exist, where the isd 
to the trust is to hinder and delay creditors, since th 
of a creditor to receive his demand when due is as 
as the right to receive it at all. 
It has always been understood that when an int 
bs ncered au cgnion to pay moun, the tne of 
ment was an essential part of the contract ; that.s 
arrived the law demanded an immediate apprope 
the debtor of his property, in discharge of hie Ik 
and if he failed, woald itself, by its own process, 6 
performance of the duty. The debtor, by the « ation 
the trust, may direct the application of his property, a8 
- may devolve the duty of making the appropriation: pen &: 
trustee. This the law permits; and such delay se mEyRR. 
necessary for that purpose. Bet the dahine anaes 
way avoid the obligation of immediate payment, a 
the period of credit without the assent of the a 
The attempt to do this, however plausible the { 
in conscience and in law, a frand, and nothing elee:”” 


The instrument was avoided where it provided tha . a4 
debtor “shall have the privilege of continuing his bu 


oe 


kine; 96 N. C., 885; Bigelow 2. Stringer, 40 0 

Griffin v. Barney, 3 N. Y., 871; Litch v. Holes 

N. Y., 94; Mackie v. Cairns,.6 Cow. N. Y.,& wid Be 

od ction aa 4; Bilger «8 ee 

348, p. 514; 9. 

647; Reed ». Pelletier, 96 

met, 20: Mo. sd; Salsy Bone, 2 Me ' 
ws i . 


: timan ». Hoskins, 66 Mies., heme Joseph o. Levi, 68 


trast to pay debts giving . 
are re 
that the debtor 


ee, and | 
Zi = reed wear ern ander the control of the 
tor or hic assignes. > ia 
8, 2H. J. ss National Bank of the 
. Eq., 580; Sheldon ». 
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ceived from them has no ear mark. You cannot fol 
though the grantor pay it away the moment af 
received it in satisfaction of his own debt. What ate ¥ 
then, after all, bat a general creditor t 3) ie al 
bopper are vise Heaane oc withes 


besnon, but te power to do eourios By eat 

ible implication. 

The deed is vold upoe ite face for the reseom thes. the a 
object of the parties, as shown by this instrument, was je ©: 


cluavly shows by the statment in the to take pion 
until breach of condition or if for any other cause. . 


™ 


The deed ia roid on ite fae, bennee by making Kone 4 
security for all notes the Bankrapts might thereafter maha, ©: 
‘not being renewals of the notes already secured,” it per- © 
mitted, the Bankrupts to make new not mea- 
tioned in the deed, wo he Ser te € a 
and is fraudulent under the Statate of Elis. Seok, notes: | 
might bo made to matarv in one, bwo, thre, or any sam] 
ber of years, after date of excutiva, wupPiatei is 
by Ge exgenes Comma of Chatr dest: 


In Sturdivant v. Davis, 9 Ired., L.,, 968, the Court aye: a 
When, however, ae 
trust, but set it out in the deed itself, there is 


be left to the jary.. The deed speaks plainly the fact 
ee tart eee ole ther 
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duty of the to deciate that in law it is 
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the’ 7 Mabece-a? 


ot 


Metts F stqaete 
2 Cate OS Fs” 


by 
them,or mentioned end provided for in the i 
on tins apedidel boy ince nah tame cers ESRI 
one year or ten, and all such notes were ere 
exclusipn of their unpreferred creditore. 


we « 7 it te 


‘ 3 


te es. 


A provision for future advances und future feo oF 
a oan not rostral at the thme of exeonting the instramess 3 
renders the transfer fraudulent. sol 


: Sheldon v. Dodge, 4 Denio, 917. ek 

Barnum 0. Hempstead, 7 Paige, 568. ve 
Lansing v. Woodworth, 1 Sand. Oh., 43. 1 SO 
Currie v. Hart, 3 Sand. Ch., 988. 
Peacock v. Tompkins, Meigs, 317. 


It is a settled principle that a-reservation to the 
or to any one nat a creditor of any wares 
out of the property is a fraud in law and avoldstt. -: 

Perry on Trusts, § 601, and cases cited. 


So a stipulation that the grentor shall be emplo 
fixed ealary—avoide it. sas? 


Perry on Trusts, § 601, Note 2 and came cel © 

a 

A mortgage which stipulates for the payment of oR 
debts of the mot atthe end of six month ast ro 
cures to the debtors the right, ‘with the oc tet 
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ern 


One ais ‘aes 


from seouring like immunity for six years by 


Chamberlain in re, 8 B. B., 178; Doyle in re, 8 B. e 
Py R., 18. 
" ‘The fact that the sssignors stipulate that they were to — 


and in the employ of Dowd & David- 
to receive salaries out of the P 


SThe insertion in a deed of trust of a provision that 
tn trates call employ the eosignor at a fixed salary to 

conveyed does not render the 
evidence of a fraudu- 


ee? 


io ely rrr liga 
7 Resins Sai Cn se 

Saith, 96 N. C., 208. . 
iabene 00.0. C., 98. 


opel 


Ee A 


the deed and thereby to secure the use of the property ww 
the debtor, is fraudulent. | = 
Leadman v. Harris, 8 Dev., L., 144. 


The deed fe void on its face for the reason that the agree: | 
ment for future endorsements and advances cannot bee! -: 
certained from the record, the intention pol 
therein being to secure any and all notes that 


the time of sale indefinitely. These conditions are the = 
same as in Robinson ». Elliott, on page 59 of 98 Wallace, <4 


. ie 
The deed is fraudulent on its face because it provailes.: 
for the continustion of the business in the same mai 
as it had been conducted prior to its record—subject @ 
to be discontinued at the election of the trustees ; wi + 
they for any cause or upon failare to pay the renewal of 
~ secured debts, should elect to take posevesion and_eell. 


The deod is trandalent on ite face because it shows that 3 
the intent of the parties was not that they should snrres-. ’ 
der thelr property to the trasteas to pay cho GaenUnn 
other debte—duél that the irustess should not Aave poseee- *: 
sion until after default made, or it became necesoary te. 
Ars ne SORE TO creditors from aia 


‘= It the trustee wore to take immediate possesion asi 
a the parties were to sell as agents—why insert the dg | 
ee clause—it shows on its face that there was no int 
. that possession should be delivered as long as the i 
firm could meet the interest on the notes. 


The deed is frandulent on its face because it “ir . 
thas the parties were to remaia in and 6 fi Se 

cash only, and collect. Collect whas? Not the K 
was paid in on the eales wade. Of what wee te thes won 


> Sa, 


J bd ) 
< ‘is wie a [> . 
- . " é ia - ee » 
~ rae pa ye eee 
ware hss." Ae iy tO wie SL oP Se ae 
. ~ at ee pa 4 - 
a - - - e 


~ 7 de * % a” ad = - _* 
* ee . ~ ei * gat oe aed 
rl * > =, be ay « : ‘ 4 ang) ee eel 1 & 23 % 
ate TH ba cs - te 4 ig ate Net eee 
TS. pte DS et he + Se of Lp aT Ry 
pire Be ’ ~— *, 4 ; Si a be x “ee . “as 
vs ee a ue" eT es 


At. in the instrament if it wae not intended they should 
} rom their customers the sales mate on credit ! 
Bact that the clanse was inserted that the Bankrupts 
a to eal for ens dams not strenghten the fetrament 
| hagroatingngn me A ee gggeenageeaaer pet 
is in Bagell e. Hart, 18 Barb., 380; affirmed in 
8, and followed by this Court in 


ys Rabhiece. 9. Eilictt, 29 Well. £18; and in Bank ». Hunt, 
< SVAR Wall, 900; Place o. Langworthy, 18 Wis, 620; 

te @. Daster, 88 Wie., 186; Horton o. Williame, 
=*- dR Bilae., 167; and-ceefirmed in New York in Potts 
pct —-- 'Y., 268; Brackett v. Harvey, 91 N. Y., 
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This is the universal doctrine in England aad this < 
try, and is anacanced by this court in Robinson 8. 
23 Wal., 618. 


In Smith 0. Ely, 10 N. B BR. 668, Mr. Justice Weeks | 
ruff eaid in regard to a eimilar instrument : 

As to the effect of such possession, the Court says: 
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~ In Suiits. Bly, 10 BD. B. R., 058, the 
it is notin | in 


Of the mortgage debt, thea the mortgagee would 
3 bus if not, ee ee ane when 


» Eilts, $9 Weall., 618; Cooper v. Stuart, 9 
ry 18; Welle 2. Langbein, 20 Fed. B., 188; 
‘re, 3 Byes ecnetege 18 B. R., 64. 
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its consequence the law presumes to be frandalent, he 1. e 
re antennae meee agape prea st bakes 


doree for a consideration, or for the parpose of & 
secured creditors to sacrifice their claime aad 

to submit to such terme as the Baskrupts might 45 
else get nothing. The whole scheme, as shown’ 
instrument, is to hamper, delay aed defraad their 5 
cured creditors, by placing thie deed as a barrier 

' them and the property. Remi & power: Se gw 
preferences, makes the assignment void. 

Hyslop v. Clarke, 14 John., ot; Darian 
10 Paige, 933; Riggs e. Murray, 3 John. Oh., 565:;' age ; 
Nest, v. Yoe, 1 Sandf. Ch., 10; Averill 2. Laie 
Barb., 470. 


a loan not received at the time of execating the assign-:. 
ment, renders the transfer fraudulent. 


. Bamp. Frand. Coav. (1 Ed.), pp. 1-8: 


debtors shall remain in possession as sigenta, &c. wate Rite 
‘No express stipulation can be inserted requiring the ewe 
ployment of the debtor. 


McClarg °. Leckey, 8 Pa. 8t., 88. 
The deed is void hecause it reserves the 


the property to the debtor, ‘the ‘inetrument was 
fraudulent opon its face. The Court held that it com 
be made effectual by showing that there was, ss.8.5 | 


* 
* 


2. Barney 3 N. Y., 871; Leitoh » Hollister, 4 
. ¥., $11. | 


ot ale, and with the privilege of 


“from time ‘to time, and conveys 
>: the trustees when: veo! pur- 


AS THE TRUSTEES MAY DEEM 
perithein :§§ 1273: and ' 1274 of the 


in said State, in the sum of | 
which he holds my note to be due the : 
of » A.D. 18 and to secure -the By = 
of :the same 1 do hereby convey to him these 
personal property, to wit: 


bat on this special trust,, 
af 1 dis vo pay eatd Aub anid emcees gee Sa : 
4 day of | AD, 18 , 
7 he may sell said property, or so much thereof sa. 2 
necessary, by public auction for cash, Arst giving Gi 
days’ notice at three, public places, and apply, the 9 

cccds of such sale to the discharge of said debt a1 ‘tages 
est on the same, and pay any surplus to me. Given 
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my hand and seal, this 

a. | A.D.18 . 

a shail be made without giving at least twenty daye’ 
_ lice of time saie.”’ . 

2 | ** Sec. 1974. Deeds of: trust under; next, preceding a 
| tion good when registered (1890+1, ¢., 977,.8. 9)... he 
a Such deed of trust shall: be good to all inteate a 

isk porses, when the same shall: be duly registered: 

: to: law.” 

; & “Gec. 1,975. Conditional.eales of personal: 


be in-writing.and registered. 
All ‘conditional eales of personal. propesty in.«: 
' tithe is retained by she bargainor, shall be redneed 
ing and registered in the eameimanner, for the; oat 
and with the same legal effect as ie provided for al 


ee St Seo, 1,954. Mortgages and trust deeds good against 
B ® eteditors only from registration. R. C., c. 37, s. 92, 1899, 
© ©. 90, s. 1. 


It is a maxim of the law that deeds shall be construed 
@ near the intent of the parties as possible. The words are 

J t the principal things in a deed, but the intent and de- 
a he intent of the parties, as gathered from and as shown 
he letters of the Bankrupts to Jaffray and Evans, Peake 


sD, R. 100). and the extract from the instrament at 
R., 100, and. in Exhibit J., R., 108 and 108, and in 
inatrament is: repeatedly recognized by.them as 
‘in -their correspondence, in connection with 

of chattel mortgages, as provided by the Oode of 
aK nd the proviso as to the parties remaining 
‘patil after defanit, are conclusive that their 


at was to execatea chattel mortgage upon their stock 


o, with the privilege of replenishing the stook from 
Sn Ra ge the deed), and that the 
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deed void in accordance with the decision of thie Court fa! 
Jaffray v. MoGhee, 107 U. 8., 961. we 
‘* The statateof North Carolina prescribing the 1 
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in which property mortgaged to creditors shall be 
oo mandatory, and the word ‘may’ in deena mama” 
i § tory.” eee 


The statute of North Carolina, § 1274, provides as fol a 
lows: 

** Deeds of trust under next preceding section good w on 
registered, the next preceding section is 1978 and proviges: -& 
a statutory form of mortgage for that State. By* seat et 

section 1728 i isprovided that no sale in any chGNE: 
mortgage shall be made without giving at least ft 
days’ notice of time of sale. 


twenty days’ notice at three public places.”’ : 
MoGee, 107 U. 8., this Court say. that the provision of 
statute respeoting propert y assigned for the benefit 
creditors are mandatory : 2 

‘*It follows thet the assignment, which vests the. wit 4 


statute, ond tn effect ascists hie to cell the property vw 
veyed thereby in a method not nratincratt ng abate a 
tion of the terms or policy of a statute will woe bo wma 
tioned.” 
There is no authority under $1978 of the Gate he «3 
trustee or mortgagee to sell in any other way either b 3 


There is no provision in the Code for the trustee ¢ 
on a general merchandising business for any 
clane--swbare be talien paasiiation tis skeet ell eatin ow 
by law—and out Ge taal te ee ean 

debt and interest thereby secured. Were on ie 
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iment of all'h ‘estate to trustees to pay 


that the debtor, at the time of its execution, in- 
4.89 paevet auch immediate application will avoid 
petrament, becadse it chows that it was made with 
> | to hinder and delay areditos ta. the enlletion of 
port Ov od: altunde, fo fatal alike by the language of oar 
ened ——o 


wie fawe all the 8 property from the reach 
al process ; does not leave it where creditors can reach 
other manner, cet in the unlimited discretion 

The ai | ees can place the creditors at 
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ions are cited by the Supreme Court of N 
precedents in Savage 0. Knight, 99 N: C. 

in eaid “the decisions in this State rather concar 
those of New York in regard to the Stat. 13 Elis.” 


Tax Tarep Question Is, a 

Whether the deed is not absolutely void as to creditors 3 

AN conclusively shown dy the evidence of the 
7 and that of the trustess. The facts show 


E lent and void as to creditors for the following reevone : 
: Firet. 7 : 
a As To Possxssion. 


The Bankrupts, in their verified answer, admit they ree 
mained in possession after the execution of the deed as i; 

_ agents of their co-defendants (R..19). a 
The trustees, in their verified answer, that they ‘em- =: 
— Bankrupts as their agents immediately after 
Of the deed abs elary of $100 por month es 

Cnt. 0, 9 and 9) Be 
In sesponse ‘to the Sth interrogatory, they answer : 

“ Phese defendants took possession and hired the Benk- 
rapta almost immediately after the | mpenele of caida 


On page 19 the Bankrupts in their answer say : “They 
eee tees semaines in pusnmaien steer the execution of 
‘the deed ; but they aver that after the execution of the 


On page 90, answer to interrogatory 5, they answer that 
the trustees took. possession almost immediately after the 
| registration of the deed,, in part by correspondence, &c., 
eT wee employed as clerks very soon after the reg- 
en nanan. 


: Yet, on page 196, C. C. Montgomery testifies (2): ‘Our 
‘and agreement was that we were to remain 


oh possession of the property conveyed in the trust 


, A. BR, %), they aay: ‘“* We are to re- 
pay. every cont we take in on said 


possession part by . 
bo, (BR, 15; R,, 90, Int. 5). Then see 
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from collections made, and give the 
ceipts disbursements. 

148, Ans. 6; I file 

marked Exhibit A. 


the sales of this stock of goods was $4,806.98; and by t ae 
testimony it is conclusively shown that up to Febrwsry 


And Ans. 15 (R., 31) as to when the trustees commenced B. 


the = 
- On (R, 20) . they admit, in answer to the 11th in.” Re 


wages. Yet by the statements for the few weeks between - 

96th and December 3th (R., 148-168), they 
charge themeclves with goods and cash to the — 
‘and from their bank account (R., 147) (in fifteen Se 


enone 4 3 

On May 1, 17, the Baskrapts evened thts se 
m0) toene J. Dove fr 420040, and between the 208 of 
said ata cir asthe tm oniee peid'it in full, th — 
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A provision that the assignee may sell in the. 
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of his business’ makes the deed void. Ié 
through the instramentality of an assignes, to 
carrying on the business the ae aoe 
had been before conducted, and for an indefinite. 
from all control or interference on the part of the 
A debtor cannot thus postpone his creditors for « 
definite period without their consent. A odaveyi 
which thus attempts to deprive creditors of their just 
to enforce their claime against the property of their del 
by placing it beyond their contro! for an indeGsite as 
ee must be regarded in consclonse ait Mt 


rn 


provides for a reteation of possession, it is void. | 
Browa v. Guthrie, 30, Han, 99. ae 
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In she voce aneware of al the defondante=2. 341 
‘3 and R., 19—each deny that the Bankrupts have Geelt 2 
5 cotton with fands arising from sale of goodsand lecth 
44 Yet in the daily statements of the business ora 
between September 95, 1876, to December 16, 1876, theses 
statements (R., 148,162) show that they parchased og | 


4 ~ - 
, ope mes 
' 


3 to the amoant. COREA S Seco Sess secesesessessese $2,878 ¢ ae 
ie They account for sales of cotton to the amount Ren 
r — of .... eeeeevese Rees sers-eee Sse seeeesnnees ©8888 
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: They credit’ customers with cotton to the 
4 : amount of.... COP SSS SESS SEBeereeseses ve 
And by Exhibits W and X, p. 166, show that 
in cotton futures and writing about mai 
and yet the Bankrupts in their answer eweer they 1 
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hibit A,B,70, referred to in Int. 6, 2,128, the bankrupts 
p thar aanote consi of : 
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The Court will also note the creditors who were S01 
by the trust deed (B.., 9, saad te he eee 
paid out will note that $1.200 wag paid by the I 
on their checks to parties not preferred by the dees y 
if the trustees were in control and the Baakrapte, i a 
mere clerks, why did the trustees allow this conversion of Z 
the trust fund 1 

The trustees answer also to the bill (R., 14,) that they: h 
no knowledge that the Bankrupts were using the 
for themselves or families beyond the 
agreed to pay them for their services, yet by 

pp. 148-163, from Sepenbar 3 10 Docu i 19, 
grcin-anl cask to the wane of OOS, 00 en 
receipt or paper in the record that the Bank 
ever receipted for a dollar as salary, but from the | 
she dood, Apell 96,2008 up to Decnuber 32 
eight months, the Bankrupts by their own ore : 
ceived in cash and goods the sum of $3,196.63, without a x 
ecintilla of evidence as tu what they received in.cash. oy. 
merchandise between June 10, 1876, to pag! I, 
when there were no deposits; and no checks ¢ | v 
ea ye a 
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pie * 


rupts to appropriate in cash, from April 94th to 3 
in lees than three weeks. . . 

and from September 95th to December 14th, two 
eee eee in goods and | 


or at the rate of more than $000 a month! 


iiinces oith tehy ee elated Rollers exch 
w long would an honest employer allow his clerks to 
nach ae a a above shown, when work- 
hundred dollars a month f 

y aust in thelr anewer (B., 19, p . 64): “They used 
fs as their necessities required, bat charged themselves 
pusual prices.” This shows they were supporting 
sand families out of the business. 
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ee 


Court i requested to note that from Jane 10, 1876, 
ws wate, ei 147), there was. nota deposit made. 
and disbursements, as per their weekly state- 
from Bepianbe 96, 1876, to December 15, 1876, a 
amnagecne oe wero eer were $11,499.15, yet 
)(R., 147) during the time they made their 

‘from 


were to “pay every 
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Nor cannot postpone creditors toa future day 
ine fonds in the meantime applied to the prose- 
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_ ed over the store (R., 95 and 96), and there was no 
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the debts is fraudulent, for it tends'to lock up the eatete 
indefinitely, thereby hindering and delaying creditors, : ie “2 
When a person has the full’ title and desires to totale’ - 
the control and use of his property, and yet transfers 1¢ to. 
another to be held for his use, he. ‘can, in the goussal’ 
course of human actions, have bat one motive for the ~~; 
measures, and that motive mast be to defeat or elude the 7 
claim of others. The debtor cannot retain the use-and 
enjoyment of the property, and turn creditors overt: fees 4 
their debts to the rents and ie 
The deed shows beyond question that the grantors, with 
the consent, knuwledge and privity of the trustess, did 7 
carry on the business, purchase new goods, eell ‘the came 3:4 
just as they had previously done. The deed provides-for © 3 
this in express terms (R., 10, 11). me 
The instrument was void because the same sign remain | 
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in the manner of keeping the books or in the manmerof |; 
keeping the bank account, nor was there any change,o 
far as could be seen by the public, in the manner of con- 
ducting their business. Bes 

These are the strongest bedges of fraud: receiving: the a 
proceeds and managing the property ny ar afer 5 


other than the uncorroborated assertion of the parties. . 


Danby v. Sharp, 3 MeArthur, 485; Wright v. MoOor- 
wick, 67 Mo., 480; Sands ». Codwise, 4 John’s, 406. 


The Bankrupts themeelves remained in possession and ~~ 
attended to the business (pp. 10, 11; 186-141). a 
No sign of Dowd & Davidson was displayed on the s 
premises (p. 2). ee 
Neither the name of ‘Dowd & Davideon, nor of anyone ..; 
on their behalf, appeared ‘in the (p. 90). 
Afi money was deposited in the bank in the name of - eee 


agents (p. 149). ia 
There was aboolately no motive for the trustees to take a 
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- possession, for they declare that they believed that the 
> firm was not insolvent, or. in danger of insolvency, and 
e: peg nto dele get through their difficulties (p. 141). 

tember 28, 15 acting as @ 4 does Dowd, ae 


ts were made (R., 148, 103); and they are all 
‘wets made, although: the bank account (R., 146-7) 
and checks drawn t) April 24, 1877, there 
furnished after December 15, 1876, al- 
h this bill was filed,-April, 1878, and the proofs were 
le subsequently to that time. 

~@ the debtor reserved the possession of a stock of 
with the right to carry on the business and 


—e held a 


: cies continue the business and dispose of the 
‘at retail, is a marked evidence of fraud : 

srow hing ». Hart, 6 Barb., 91; Shepherd e. Hill, 6 Lans., 
ea op Steger he gee aad 400; Bank »v. Halsey, 
BY Baxb., 949; ‘Batler: v. Stoddard. 7 Paige, 163; 
pe ¢. Davideon, 10 N. Y., 800; Caman ». Kelley, 
Bn, Petobell tn re., 10 Daly, 102; Marklin in 
es af Rely, 192. 
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Ingraham »v. Grigg, 13 8. & M:, 93. 

; Claflin v. Iseman, 93, -8.Car., 416. 

a Mackie v. Cairns, 5 Cow., 547. 

ki Harris-v. Sumner; 3 Pick.; 129. 

Sp Goodrich ». Downs, 6 Hill, 488. 

co Currie v. Hart, 3 Sand. Ch., 3538. 

a Brooks v. Wimer, 20 Mo., 508. 
Hatcher v. Winters, 71 Mo., 30. 

) Knight v. Packer, 19 N. J. Ea-, 214. 

2 _Kilapp ». Shirk, 13 Pa. St., 679. 


A 4esd eontnining shadias vesmabalion on to being agente 
of trustee, held fraudulent on its facein Va. 


Spencer v. Bagwell, 6 Gratt., 444. 
Henderson v. Downing, 24 Miss., 107. 


| Fas mvs cng of pommel net oe 6: 
a | . the assignor. assignee must be active ; he must take 

y possession, and not depend on the assignor to give it. A 
The mere nominal appointment of the assignor as agent, 
: and leaving him in possession is insufficient. - : 


Burril on Assignments, p. 689, note 2, and cases. 


Leaving the Bankrapts in possession, as in this case, is 
7 strong evidence of fraud. 
3 Pine v. Rickerts, 91 Barb., 469. 
3 - Wright o. Linn, 16 Tex., 4. 
Caldwell o. Williams, 1 Ind., 405. 


The trast to carry on the business, irrespective of the : 
wishes of nn nen Sean 
losses, and clearly tends to defeat and delay them. 

A trust deed of all a grantor’s stock in trade, of which 
he retained poesession and dealt with as hie own fora year,. - 
with no indication of any other ownership than mae 
Held fraudulent as to creditors. 


Post 2. Hart, 90 N. Y., 116; Wray ®. Davenport, 
79 Va., 19. 

Bank 2. Lovenberg, 68 Tex., ms Sanborn, 2. Put 

nam, 61 N. H., 506. ae is 
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Claflin v. Rosenberg, 42 Mo., 489; Robinson °. a 
Elliott, 39 Wall., 518. ; 


_ & trast will in all cases be void if vitiated by actual ag 
JSvraud, as if the debtor, by an understanding between him vs 
and the trustees, be left in possession of the estate so as to | 
-  Obtaine fictitious credit. | mae 
Se Blennerhaseet v, Sherman, 105 U. 3., 100. & 
: wove serge ene Wilson 2. Day, 3 Barr, | 3 


meno ®. Earle, 2 Vern., 961; Tarback ov. 
ee : Marbury, 2 Vern., 510. . 
a Law v. Skinner, 3 W. Bl., 996: Jessup v. Hulse, 2 
- . 29 Barb., 589. 3 
Jas Wilson °. Gray, 9 Stook., 988 : Rogers v. Vail, 16 
ee Vt., 899. 
ge - Baum ve. Bosworth, 68 Wis., 196; Anderson 2. 
3 a : Patterson, 64 Wis., 557. 


- The natare of the possession which will be required to : 
"prevent any inference of fraud must‘be such as wil] show f 
_* the honesty of the intention to part with the property, and 5 
“- get-wp to the terms of the agreement ; so that a mere formal ; 
esa nay ml A Sn ten da notori- i 
, 0n6, will be of no use-whatever. The delivery of posses- - 
elon and the giving up of ownership mast besuchastoex- | | 
| ‘clade 0 eanetrine of reputed ‘store wad mast be actual 


2 Coarts will: follow the construction of the , 
fs ve statutes againet fraudulent convey- 
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ie tate feet anhleeanteinn te the mind of, the 
insolvent debtor. : 


E , Savage 0. Knight, 93 N. 0., 407 
t Beasley v. Bray, 96 N. O., 968. 
Eigenbran v. Smith, 96 N. C. 907. ° 
Lillie ». Alexander, 31 Wall., 500. 3 
Intent of the assignér the material consideration—how- Be 
esty of purpose in the assignee is not the test. y 
& : _ Wilson ov. Forsyth, 94 Barb., 105. 
: Rathburn ov. Platner, 18 Barb., 972. 
Culyer vo. MoOartney, 40 N. Y., 231. 
Putnam ov. Hubbell.°43 N. Y., 106. . 
Taloott v. Hees, 31 Has, 969. 


_ Tappenden e. Burgess, 4 East., 230. 


A conveyance ao: eviihiainia tow ‘to eaniiebcanainalaaa 

s made with intent to defraud any one of the rear ee 
es lnoen, So seedy Shenphdoy siete: be: iguesat: 4 Sees 
tent, and his conduct is bona Ade. 


Eigenbran v. Smith, 98 N. C., 207. * 


- The presence of such intent in the vendor alone is uf 
cient to avoid the transaction. 


Beasley v. Bray, 96 N. C., 266. 


7 ; The innocence of the assignee and beneficiaries will not 
oo render valid an assignment for the benefit of creditors, * 
‘ made with intent to hinder and delay one creditor, ae 


Savage v. Knight, 99 N. C., 493. 


In Stone ov. Marshall, 7 Jones, N. C., 300, whore 2 debt 
or incladed several felgned notes in a deed of trast, it wa 
eceniing chase suub ate tune ode ae 

| withstanding there were other duna Ade debdte it 

: and there was no evidence that there was any « 

i in the fraud on the part of the trustee. 

On page 808 in Stone v. Marshall, 7 Jones, N.C.. 
The Court say—“ If a conveyance be ‘made upon ai 

considerations ‘alike moving the maker—one of. be 


** The intention of a conveyance is to accomplish the 
the maker to execute it, and if any of 
necessarily 80. 
criterion, and 


On pages 808 and 904 assignments of this kind, prefer- 


: ving creditors, can only be made hy an insolvent debtor. 


q om are not favored when preferences are given. 


“The law only tolerates them when honestly made for the 
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Br ft our own reports of Hafner o. Irwin, 1 Ire. Rep., 400 
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the assignee, 

ois selected by him to carry out his fraudulent designs, 
act old as elas th creditor. The assignment is 
‘the provisions of the Code referred to (the Stat. 
)., 
a conclusions perennial ere supported by the cases 


ayes ‘@. Williame, 7 Ire., 88, and the cases in New York 


a bun 0. Platner, 18. Barb.. 973. The case of Bran- 
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‘9: Bmanock, 10 ined. 428, does not conflict with the 
¢. re Irwin. and Flyno o. Williams, although 
eka dates 

iadownns clearly void, notwith- 
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If the parpose of a conveyance be to hinder and delay. 
creditors, it is fraudulent and void, although the debts: 


% secared by it are bona Ade. 

i Hodges ». Lassiter, 96 N, C., 851. 

% Ellis 2. Valentine, 65 Tex., 582. 

“§ Fink 2. Algernuseen, 965 Mo. App., 186. 


Bank ». Knowles, 67 Wis., 373. 


Any transfer of property, which is liable to execution, 
if made by the owner with intent to hinder, mepeA o.. 
fraud his creditors, is void as to such creditors. : 


Cadogan ». Kennett, 3 Cowp., 483. 
Sturtevant v. Ballard, 9 Johns., 887 
Hamilton v. Raseel, 1 Cranch, 800, hi 
Clemente v. More, 6 Wall., 409. 1 a 
Blackman v. Wheaton, 18 Minn., 396. a 
Hudnal v. Wilder, 4 McCord, 204. 
Peck v. Land, 3 Ga., 1. 


-« | Fox ». Hills, 1 Conn., 204. i: 
B | Lillard ». MoGee, 4 Bibb., 165. Aa 
: Beckwith 2. Burrough, 14 R. 1, 966. a 


The iustrament is void because the intent of the Bank- | | 
rupte was to delay and hinder their creditors, ta prevent) 
| the collection of their claims by due process of law. | Mg 
: aa The facts conclusively show the intent of the grantors. 
| On pages 71 and 74 of Record are two sar eon 4 
the Bankrnpte on August 17, 1876, long after mak ced . 


Pe recording the deed to two cf the anpreferred’ ¢ 
Pt Meeers. Jaffray & Co. and Evans, Peake & Co., fe whieh 
a they use the following language : “i 
“44 ‘You have all the time been disposed to give us¢ very, °% 
e advantage of time and , bat some of = weneore 
whom we owe cull auiite Sones ‘not do'e0, on and ta enter =: 
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“exeonted on the present dull market, our creditors would 
yr ‘lose: heavily, ‘bat. we would be ruined, . and we 
P20 oft than by 
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pe dabe tn, encegt naceseary Vapenges on oatd 
‘to do our utmost to pay every cent we 
as'possible. -But if we should be forced 
Oy, 07, of eoares or eaets would be morficed ; 
, mone of the 48 who 
by the time we pay this 
1 be brisk; we can make large col- 


| believe, pay the larger portion 
our debts during the present winter.”’ 


Te bjt of thn morgage, te sna by the Bank- 

“was to prevent the sale of their property so that 
ey might, from its advance in valne and the profits 
¢ tet Dasiem, beable to pay all their ¢reditors in full. 
is is in contravention of the statute regulating assign- 
, and in fraud of creditors. 


= hate McNair, 84. J. Eq., 478. 
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him, either in the way of prot or cima 
direct or indirect—to stipulate openly or covertly se 
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of purpose to surprise creditors by secret convey- 


Bo meek sithongh they do not fall within the letter 
and therefore 


fefore are not avoided thereby, as 
i by the law. 
Ww Z possible, some plain rule 


spar wn iv yegard to to these conveyances,’’so 


honest debtors cannot mistake it, and frauda- 
‘will: be déterred. from its violation by the cer- 


eon sit be, that rule is this, that the debtor 


‘make an appropriation of his property to 
of. particular creditors, but there must be no 
rect or indirect, controlling this application. 
above what is necessary for the devotion of 
to the payment of the debts “ cometh of evil.” 
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for the reasons hereinbefore set forth void on its 
Law of the United States in force 

p exe of this instrument. 
} applicable to the facts tn this case are as 
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$x 


' la -oonveyance, with intent to defeat or 
i 8: under the late. Bankraptoy Law an act 
7 Ry ppeanceyicrmen emdbiewe 
| _if a pereon assigned the-whole 

ie expressed to be the whole Or not 


siege | oa. Pane pa a Temple, 4 
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M. &G, 584; Taylor Jn re, 5 DOG, |} 
Lacon °. Liffen, 4 Gift, 76; Trenor In re, 2 


It is immaterial whether the trusc ie for any} 

‘eceditor, or 1 certain umber of them, for y the 
. «= ment of their whole substence the bankrupts beat 
insolvent : if the trust fe for cae or some onl 

! upon the rest, and if it was for all it was af 
spirit of the Bankruptcy Lees, which: 5 

: rupte’ estate to be under the mane 
: appointed as prescribed by the lew, 


= ®. Martin, 18 Wall, 40; Parish « Dentéed, 33 
| - Dutton v. Morrison, 17 Ves., 100;-% '< 
: De Mascon, 1 Bare 476; Simpeon e. Sikes,.6 Mi 

— Grow ». Ballard, 2 B. B.,. 60; Brook e. Te 
a R100; Davie o, Armstrong, 8B. B.2: Be 
« Hackley, 9 B. R., 181; Batehelder, 3B. B.pF 
=} ®. mio Se ee 


atin 4 hy 
“ a ~ 
| + * 
pt bo he hy ™ 
8 aes a 


: 


re! 


F . 
Cin iota Baten t 


t. 


nad 
oe ta 


eee Pr 
. “) os — ox age 


tata Srl Bi aed 


oe 


es 


Sean eee 4a eu" R., 164. 
Set = 


| to secure an equal 

ty of an insolvent emong his 

made with a view.to secare the 

pert ¢ it to,one and thus prevent an un- 
in. a transfer in fraud of the act. 


Toot.2:-Martin,, 18. Wall.,-61. 
- Wager 0. Hall, 16. ‘Wall., 584. and .602, and cases 
ited. 


geek 9 Cook, 05.0. 8., 349. 


ie ee ee erante was made, the United States 

imakktapt Law was in force; the Bankrupt Law declared 
cabht’ aay convey by which an insolvent debtor (and 
the No th-Carolina decisions no one but an insolvent 
ioe would Sere ree) ee Renisapte and 
ie Beskrapt Laws, batithe laws of the State, as de- 

on ey the Supren pe Osert of that Bits, in. Lows ©. 
aes cast pee the enactment 
A wt, every conveyance made with intent 
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entered ‘into in fraud of a a United States’ Law (The Bi i w: 
rapt Law). , Be 


ine she ain dlls SOE 
| . tion, 18 Wall., 885. 


¥ Whatever is done in fraud of Law is in violation’ 
as evading a Statute. Hi 


In Tiffany ». Inetitation, 18 Wall., p. 98, this'G 
have declared : ‘It must therefore be hayte be de 
: & trine of this Court that a contract to do an act 
by lew is void, and cannot be enforced in a’ C 

Justice.’’ | 

This doctrine makes prefervntial eonliiaisk 

during the existence of the Baokrapt Law (p 


preferences) absolataly void. 


In Drary 2. Cross, 7 Wall., 00, thle Cours say 
do not deny that a debtor hasa eat 
creditor over another when the transaction is 1 
this is in no just sense a case of preference be 

, tors. If the law permits the debtor in 
‘ to uake choice of the persons he will pay, it 
4 right in doing it to contrive:that the 
In othét‘words, theta 
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 —«_sCiés alli: neverr'be: paid. 


as regards 
i car checks; the 
‘precisely as before, 


Sp or nna ony 
their notes, paying twelve per cent. in- 


mts carried their business without appar- 
Se Waedion "ha the duce of tac tees, 
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- the checks drawn and money deposited 
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by ze Dskrept after the mortgage was 


‘what debts they pleased in utter « 
of the deed, and used euch same of ue 
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rs cng reread to dispose 
- more, the exercise of that power annihil- 
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| ne = they were insolvent, owing large sums of 
seg Smo property, except that which was 
fy are the very facts which required the Coart 
om 08 frandalent in law ond void. 
| toe a thie deed, and those apon 
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tobe incurred as provided in the firet class 8 
tioned; . 

The reservation to continee businces under the pe 
direction and control of the grantees for an 
length cf time; 

The reservation for the surplus to be paid over 
Bankrupts; 

The reservation for the trustees to sell at 
vate sale, without notice, as required by the § 
North Carolina; 

Tho prevention of teastshe tithe: eommneahcy 
they deem best’? either, for cash or os 
 euiuit te chacea ie ae a 
sufficient to require | | 
fraudulent and vold, as to ereditors, 


in force at the when the time. “eed wan 
’ lowing reasons :. 
It conveyed all. the property of the 


en PES 


iy: the {proceeds belonged to them until the 
‘the. _gqoured, to. be expended as they 


-at:thé Yime of this assignment, and they 
‘property than that conveyed in the deed out 
eould make their debte. The fraudo- 

, A clear benefit was secated to 
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tioned; : 
The reservation to continue business & t 


direction and control of the grantees for am 


length cf time; date 


The reservation for the surplus to be paid 


Bankrupts; 
The reservation for the trustees to sell af, 


Eliz ; and frandalent and void ander the 2 
in foree at the whea the time decd was a 
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was made pendente lite and and only recorded 
execution obtained by Means on 


to issue execution TWo MONTHS AND SEVENTEEN DAYS 
after its date. 

Because it was made pendente lite and and only recorded 
to defeat the expected execution obtained by Means on 
the judgment. — 

Because it aimed at preventing that equal distribution 
of the Bankrupt’s estate among their creditors which was 
a fraudulent preference under the then existing Bankrupt 
law. 

It was the free, spontaneous and voluntary act of the 
Bankrupts without any pressure on the part of the credi- 
tors preferred or secured. 

It was made by the Bankrupts when they were in such a 
hopeless condition of insolvency that they could not avoid 
Bankruptcy, and was, therefore, void under the U. S. 
Bankrupt Law. 


We submit, therefore, upon the foregoing authorities 
and facts, that the judgment should be reversed, and the 


case remanded, with direction to enter the proper judg- 
ment. 


Henry M. HERwan, 
For the Appellant. 
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Circuit Court of the: United ‘States, 
Western Disraicr or Norra CaRoLina. 
IN EQUITY. 


Paut B. Muansy Assignee, 


Cuas. G. Mowroomuny, Cuas. D. 
Down, 4. B. Davineos, amp C. 


The bill alleged thet in December, 1876, the Grm of Monts 
-gomery & Dowd, and the individuals: ) composing : it, Were” 
Sacheseh Analienyleipeegeepaet eaten 

That prior therete, to-siit, on: the Stth of Apéil, 1876; the 
enid firm executed to the defendants Clement Deowd-eod-A.. | 
B..Davideon, as-trustess; a dead in trust of all 
erty, to escure the: payment of certain: preferred fey‘ dihes— 
and debts wheredn: tho: said: trustess were endessen, which 
debts are enumerated and not denied to be pavebingiese 

Tbe bill fasther alleges that-2t: the date of the enemptictof — 
the trust the ssid<firm had. geods:ef the value of $16,000; 
re olsen = wlan tn peamnrer tape inn 
debts did: not exceed $30,000; sed that: they believed: they 
were ‘ehie, and they were able, to “pay eo temrinestone 3 
time, butt that: by the bad:-aaapagement of -snid! property. 
“end effects, after the exncentizn < 


- 


6B, Davideon, were wholly tneaflicient to pay off and eatiefy 
|. the dette of ‘the frm.” 

inti tage fate te fall of 1876 the irm of E. 

&. Jaffray & Co., of the City of New York, and divers other 
pmghaaae tel ace hdineen, cemmoeh aid anata! 
spreartay hearers against said firm for their 
_: pespective debts, inthe Circuit Court of the United States 
for the Western District of North Carolina, and issued exe- 
cations thereon, which were returned by the Marshal, “nulla 


> Qeleand the exelinors of said firm, and praying that it should 
~ pp Getlared fraudulent and void as to said creditors, and that. 
; they be:desresd to have a first lien apon said goods and effects 
"tn the bade of the trastes, ond that the caid trestens may 


PaaS ae 


5 that the eaid deed of trast tras 
ans Dowd, end accepted 
 DewdandA. B Davidson, with the par 
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- of which was cadocsed by the defendants jointly end-ether = 


of trust, for the purposes therein: contalacd; bat allithe |: 7 
defendants deny all fread, or intent ‘to hinder, delay ee ‘de- 
fraud the creditors of the firm, and they deny cr explain 
away all the allegations ect forth in the bill.as cirenmistinces 
tending to establish such frandalent intent. The answers of 
the defendants are in substance the saute. herpemanaetserse: 
trustees, Dowd and Davideon, is 2s fullows:. tee 
“They know ‘sothiog ‘of the 'takiag of stock: by- Mont- = 
gomery & Dowd in the mouth of March, 1876,-and the enti> a 
mated value of assets at that time, except from hearsay; : bat S 
from the information they have received, they believe"the 
ciiaeal ibiarcldtabeneahctinitihetheghahadamiaee 
complaint to be by fer tco large, andthe estimated liabilities’ = 
pi 25-N SPI SENREE Er . 
too small.” Se 
«That the auid firm of Mentgemeey && Dowd wes indebted as 
to the three banks is Charlotte in congidesablecums,apertion 8 «= © = 


portions. by them severally, as-will fally appear - by. the deed. 
of trast referred to and made part of complainant's bill, which 
deed correctly ctates the came. And that eid fem else owed 
the Commercial National ‘Bank a debt of $3,400 (cciginally), 
eecured by customers’ notes delivered to enid bank at thoqime “a 
of makiag caid bean, which was long: prier tothe exesution - 
of the deed of trust or mortgege in: controversy. It:io met == 
true, however, that said collateral were enficient to pay 
eaid loan and leave a surplus es is but en the-ese- 
trary there is yet ‘a: balance due on enid note of neatly ene 
thousand dollars after applying to ite payment all: thet gould 
by diligence be collected: It is tras some of: these uctes-dre | 
stillon head ‘uncollected and inominally of: greater: amenpt 
than the said balasce, end these defendants are informed ‘that 
the enid bank will deliver them ep 
ment by bis of the balance due cn'theenid ‘orginal ean. 
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That the notes placed is the bands of the defendant A. 


Bs Davideos for hia indemnity as endorser for said frm for 


* two thonsnnd dollars in the First National Bank of Char- 


bette have.in like manner proved insufficient for that purpose, 
a0-thene defandenta have been informed and believe, there 
being; now: dee onthe said note « balance of about $500, 


‘whdeh the esidA. B..Davideos will. probably be obliged to 


. Pay of bis own meane; that said collaters! notes were never 

setutned. by anid Davideon to said Montgomery & Dowd and 
wover caste info the hands of these defendants as trustees, but 

mate placed tn. the bands of eaid Davideos for his 

exiafevemnid. ; That ot or about the time of: the execution of 
cnid. desl of trust-Charies G.. Montgomery, on behalf of enid 
{ppan ne aR 
nanan ane 


ah, hk, Fas, ‘ 3 - 


ro 


Pa 
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_-Lecnsee it was done by’ letter ete Sirs tantanen iddenesd to oe 
said parties, directing them to concider themiilves‘es aks  —- 
only, &c., from thet time forward, and veryipediallyddiiag 
their daty. in thet behalf, de., which: salf:‘lelter-as‘hese - 
defendants believe, and have reason to believe; hav falien'tute . 
the hande of thie complainant or dies; has beew-uttetly-der a 
 etwoyed and lost. It is not trae thet the-enid Mentguuayy@ 89 
Dowd, or either-of them, in the fall of 1976;ernteny cher 
time after the execution of anid tsust, purobased-lasge'quan- - 
* tities of cotton with the trust funds and chipped '‘Netth'te = 
be resold.. It is truc small lots of cotton weretakebin pay> = > 
ment of debts due the firm; és the best or caly available way s 
of waking the collection; but thessdeftadsuteheveucknewl- = 
edge of any purchase of eottes wade in. any ather: wig" ty” © 
car antic eanaauescananmninsinaaemanaee: 


scshusi tu aadesa hacuibies dhantdli eiaaaaa 
trast,” so is alleged; but on the-contrary theie-Giftedints ~ 
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ores nearly so as it wm protic fr then | | 
have itdone. ae PR 

“That these defendants have us keowledge ff any appis- : 
priation of goods er money by the:caid CO. G. Montyemery — 
meriear nee nianne DN aR 
by thane defendants.” za tha Sa oe 

s8]g is not sciaiddisnaediieneaiahdinass convejed teal : B 
deed of trunt are, or ever: were; ealiclewt to:pay the putlbened © 
debts ot debte epunidied in the let'end. Sd clones in eitdedy’ .* 
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preferred debte in'eaid rust that wil be a total loss to the 
careties or holders of said claims.” 

» These defendants allege that prior to the filing of the com- 
plainant’s said: bill; and without notice, these defendants, hav- 
ing ‘sold ‘the ‘goods ‘and: collected what of the accounts and 
- tages they were able, paid out the bnik of the fand so received 
‘by them: upon the’debts in the Ist and 2d classes in said 

tome, peying'tn fall the ‘Sole ‘saentionsd' in-class ‘No. 1, and 

por contum (65 per cent.) of the principal of 

Resi. “alt sdobte semed ini class ‘No. 9, and that those payments. 
He. were made in gon faith:by these defendants, and to the bona 
:_ fde‘enil sittual gurners of the said debts respectively, and sub- 


je deny that the said deed im trust was 

- taade'by the aad Montgomery 4: Dowd with intent to hinder, 
_ Mielayret-defretadt the complainants, or the creditors of said 
ences d hy :thess defendants with any such intent, 
eee eeetnt eee mals tenses wv 
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“The material:part of the deed of trust is in the following 
- words: “The snid.parties of the fret part are to remain in 
 pesnession of the said. property and choses in action and con- 
“tinue ¢o:eell:the goods fur cash only,.and to collect uader 
™ the direotion and control of the parties of the second part, 
. “the:iproceeds to. be deposited weekly. in the Commercial 
4 Beak of Chaplette, N. C., nod applied, under the directions 
;, fathe parties of the second part, to:replenich the stock by 
“Seng emell:billp ne may be agreed on, and to the payment of 

ue the said firmes follows: * * * * *.*% 
“ And it is the further understanding snd agreement, that if 


parties of the sscond part may 00 lect, then 

hist: cane :it ‘nhall be lawfal for the parties of the 

nt, and-they are hereby expressly authorised,. to 

en-of;eaid goods and merchandise snd. ell the 

| apepeorertne ion sod many deem best, 
an Pereiohatine digested: 
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“They deuy thet the trustess took mo acttidlcoutieloFdie 2 
“ fande arteing fromthe sale’ of the goqde tind thllictlens, und 
“aver the truth to be that they erirserorhorahonrrscteremee, Jan ¥ 
“in pursuance of the deed. sees a 
“Thay deny tht they ever vane to give the ciiplainests . 
“qccess to any and all books asd papers. ae 
“business, which were ia their | : 
“to be that complainant ‘thas had foes’ and: fall: 
“books and papers in thelr possession whenever: : 
“and they deny that any books'er fapeit relbtaiy'36 teal 
“ business have been lost or destroyed by: them. 
“that they have dealt in cotton’ with ‘fends arising 
mule ed ll quone ena cdiiisipiites saan 
“deed of trust. ° They eduslt thet “di! aghate of tie wellile - 
raped ir remtneinti nmr So a 
“claims transferred and embraced in the’ deed of trest‘an | 
“aver that the proceeds thereof were applied is: 
“the terme of the said dead. ° They aver thet thay venidiadl -* 
“in thd postession-of' the goods culy sis‘ clerks end ‘agubtecel 
“the trustess and at stipulated: culecien: That thay thaiget 
“themeulves at the ceual prices with all goode weed Uy'@htal, . 
<n 
“They deny ‘thet ‘thers was any ‘bad mahagunieat of Gt 
“property, ur any negliguace-te' collentiog the Gobi oThiy” 
“atlenit thet there 'was,a great deprdtiation ta'qotili;'eaditver 
“that not enongh twas realised by thé trustees from thi peep i 
nt ape arerchenmetat a 8 ee aoe 
They deny thet ead den of trent wat mide with Senet 
“to binder, delay ordefrend thule creditere or ‘any’ of them; 
“or with the view of placing thelr property bepondithe'sens 
“of thelr cxeditorn; or for thele'own une or beget; oH fi’ the 
obtieah t Giniatng a Ole AN Oe aly oe 
‘a ctrplun”: ie Hae TP pated “RP is 
Jess Dove; 6: witeen produced by the: pl tat 
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went to them after the execution of the deed and offered to 
bay goods to the amount of his debt, and was refused. 
fs acer eo AP 
was an employee of the firm of Montgomery & Dowd during 
the year 1676, as a salesman; that he had no knowledge of ‘the 
eed of eqsignment, and did not remember when and from 


yee yrs ae 


$ ' 4p 
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parties to the deed, or by any ‘agent or ettoreey for them, uct =: 
to divalge the fact of its execution;: that: after: the Sith af 
April, 1876, the business was cousidetably cartalled by ctop- 
ping credit, ruaning down the stock, and discharging clerks; 
that he did not hear either of the partners any: prior fo the 
execution of the deed that they intended to make sn satign- . 
ment; that after the 24th April, 1876 (the day the dead wes. 
execated), Montgomery & Dowd controlled and managed the: oe” 
stock and business under the direstion of C. Dowd eadA.: 
B. Davidson ; that after said date Montgomery & Dowd.tock . 
no mortgages or Ne 
tion of the deed the millinery department was woued'ap, and: 
a general closing of the business gone into; that O. owe 
A. B, Davideos wore frequently pressat ch the stan Mies 
and looking after the business; as be anderstood, desing ‘the 
sammer of 1876; that he is not able’ tn’ any whet pertiogley— | 
acts they did; thatighey were: frequently at the store both = «> 
after the execution: and of the: deed; thet'sn 
inventory of the stuck was taken in the epring of 1876; thas oe 
a daily cash account wee kept showing receipts and diebetae! 
ments, and waebalenced daily. 7 ¥ 
C. Dowd, one of the defeadants, tastes thes there, wen: wo me: 
and the trustess, other than that éxpeessell In''the decdy thet > = 
the trestess employed Montgomery’ &: Dowd to opqute the 
business because they were beteer ‘acquainted with the etuck; 
be, than any streager could: poly be, ond oveld veaiiee 
more for the assets, nH fel a 
In regard to bie letters attached asexhibite to.compleiey 
ant’s deposition, he testifies ‘eubstantially as follows: . “The 4 
letters dated Navember 2d and 4th,'1876, marked, avenbihing 
ve dana ccihges taiaaeneeine: 
The frm was mesifening 0 disposition to ovendenny ' | : 
prevent this ‘eed ieduce: then merosmreny abe Pe ag 
manner; I hed-e0 cuspielon ot: thst: time : thas ea 
insolvent, or even in filing cironmetances. 


« 
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e yo The hotter marked “Ezhibit-D,” dated August 2d, 1876, 
i, , wan wifteed with: the object to manage the astete.e0 as to pay 
‘i eo. muchof the indebtedades a» possible, and leave es little.es 
- pomsithle forthe firm to. ‘pay afterwards, that there might be 
;  wpeilitigation or of complaint on the part of the cred- 
eae apenas eenseenen Ses sen angant hy the wanda, “1 
_tmaust bold you to strict business rales, dc.” | 
‘OT did:net fasieton the payment of the principal of the 
benause it wae in the midet:of the dull sesson, 
a and -I knew. no fende,could be' realised until fall, without « 
; oe . reinons: sacvifics of. fhe goods. I insisted on interest being 
oc’ - paid.edgularly because, my. daty es President of the bank 
s . fequiead'me to keop the motes resewed, and I did not want to 
eae 18 The Baggart-noteand money meotioned in my letter of 
; Aepsanber 80th, 1676 (chibi ¥), belonged to the bank, ond 
"had: mo-ganugetion with the trust. is 

“The nétes veered to. in my letter of October 9d, 1876, 


pelor to the trust, and the $65-deposit mentioned in 
aie PERRET Bo counec- 


cee, Tre kin 
je qeid the previous yeas, and they 
of shipping cotton to the 
fr ak ‘My letter was:ia. reply 0 thie 


o oti fae 
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ond my: leita, wes 

to ccation him not agate, to mix, ang fended tha amet. ‘ah 
fanda:. . oriur ays ae oad Vipapeae Se 

«As to letter of October 19th, 1876,.! Rabihit.J;".andshe ; 
note mentioned in. it, this mn Meee 
given to eopure the $3,400 nate... ‘Tt tommed cat to:heie-eat> 
tract rather than a note, eed wae not sssigueble.: J. balime 
connection with the trust estate. 1 had tne cgpli t-te 


* 
os. # 
“e 


aap 


had been consulted ia nelerence > eng metigngp, for “9 
whether. the adverticnment: should: be in. the..name of. the 7. 
, arenern an ah Se Sanh ok ene a Sa a 
eyptesnt-on.the: Respal Ba ceitignge Tiki 

in reply to that iequiry.: » riya jer pew 
« As to letters nf: November. 20th, 1876, and Deceashen eb, 
1876, “Exhibits L and. M,” and the sefesesen:te:then | 
made to renewals, de., he sayo: « “It wae ia the midet of the 
cotton seasons we supposed thet the bulk of the.geedeiiieh'” 
were saleable at setail had been diepesed of, cv: wonld: be: by a 
the end of the year, and the notes belag pact das, wo desved:: 

wa dn ceeeh aolhech oeelen toetp to Seam 

| ‘(qud-the remnant sold: et auction carly in Jenuery end;the, 
fands paid oat to.the creditors.” ii. we eas VINE fake =, ? 

sentified that 


OC. G. Montgomery, enc.ef the: dshndeste; % 
there was to understanding or agreement betwem- i? 
& Dowd ead the teustem, ©. Dowd cod A. B. Davide, 7 
other than thet expressed.in-che decd. sian}. le 3 


: While at the Nesth in: the.opriag of 1876 ho madeteMe. 
Weltere aad others a rman rareiaines ee 


4 ss Salter area 


" ficte-of Menitgeanery & Dowd, to the effect that the firm wes 
solvent; end that: he-thought so at the time, to use his own 
* words: ‘OI did etate, eI now recollect, that we hed on hand 
* wetock: of ‘goods which I. thought, taken at-par value, was 
- worth: from $12,000 to $15,000. That we had debts due us 
to theamount of soate $16,000. That we owned real estate 
want Setse'$10,000, but that we owed upon this real estate, 
* -esonred by ‘a mortgage, some’ $7,000 or $8,000; which we 
- coubd:have long:timeto pay, and that I thought, estimating 
our assets at what we believed to be their value, we- were 
* ‘worth ome: $20,000 ‘above our liahilities. I. did not make 
anything like whet I supposed would be received os a full 
» stetgendat:of our condition, nor wes I: asked to do eo, aad if 
I bed been a0 requested, I could not have done an, becanse I 

hed no.statement: with me, and only answered some questions 
-. gage trethfelly anewered. I certainly hed uo desire, jnten- 
> tiem ‘or purpose. to.-mierepresent anything. We hed bean 

dealing wih tia em of Arenizong, Oner & Oo, for yore, 
_ aad Rank ebandant yeteon to believe thet var oredi¢ with thes 

~ <wee waliesited.- I believe that our real condition was then an 


sand books are in the bends of P. B. Meme, 
eee me Minette am 
‘With ‘the decline in cotton came an 
i. dealine tn goods We had large etock of 
thi. decline in the market in the sprieg 
ws fenen: $3'to 50 ‘per cont, ca gonde. 


sseestasite dt ce: iaashea ence ere 
state that we owed dome $4,000 or $5,000 in New York. 


believed would cancel the fire's indebtedness in that.clty. 
Te eens ere from the testimony 
erent bill, wun dleappsinted by the dentine da, the: prion 
n ot ton, which eoaiel great les wpon the fre, to-wit: 
from $8,000 to $10,000. ete 


ARGUMENT. 


bos she L—MOTION TO. DISMIS6, 
- Where the seooad bill seta up the same equity and seks the 
same relief between the same parties as the first bill still 
g'the second ‘bill will be dismissed. The plaintiff sete 
_ottt both ‘bills, asid ‘the only difference between them ¢ that 
Be the firet is brought’ in the name of the judgment’ creditors, 
) ' atid'the' second in the name of the assignee in ban 
es: Liat ‘nabiitedly for'the exclusive benefit of the plaintiff’ in the 
ie fret, upon the alleged ground that they have acquired a pref- 
“; “Fe te‘ against the policy of the law to allow maltiplicity of 
.  (aihie Detween thé baie parties about the same matter.” All 
Po Sew dha athe tbarted en peered 
We —— 


teen, Hal, 3 Mal, 481; Gray ve. £2. Road 0.77 N. Ga, 
» 908, end cases clted; Childe ve. Martin, 69 N. C., 190, 189, 


“© ‘Where trent han boon enone before the fling of the bil 


— 
— 


IiL.—THE DEED OF TRUST NUT PRAUDULENT IN LAW. | 


As the dee! was executed under the laws of North Caro- 
lina governing the subject the construction pat upon euch: 


instruments by the highest Coarts of the State must control. 


Allen ve. Massey, 17 Wallace, 351. . : 
In Young ve,’ Boos, of al, 11 Ired., $47, a deed of trast for 
payment of debts conveyed real and personal detate and pro- 
vided that the maker of the deed should remain in possession 
for eleven months, and daring thet time his: family tight be 
supported out of the proceeds of the property. It was'held 
thet these provisions did not make the deed fraudulent in ‘law, : 
upon its face, but as the provisions might have been fur the: 
benefit of the creditors as well as of the debtor, the question'of — 
fraudulent intent wae one epun which the jury mast decide 
under all the circumstances. - 

In Hardy ve. Shinner, 9 Fred.,:191, the trust deed stipulated: 
that a sale should not take place for three and thet the 


_ trantor should remain in possession of the property. . It wae 
- > held by the Court that.whether the deed was frnadelent or 


not wag a matter for a jury, ander all the clronmetances, but 
that the Court could not, frou whet-appeared on the face of 
the deed, say it was fraudulent in jivint of law, because there 
might be many cireninetances ‘under which ouch a deed woald 


be good. adler sep ce tondearees say irene % 


471 3° Gilmer ve; Earnhart, 1 Jones, 459. : 
In Cieatham 2. Hatching; 76 NV. C., 236, the ‘rale-is n+ 
nousecd thei, “te find fraud es « matter’ of lan, it aud eb 


capressly and plainly appear in the deed theelf urate <<? r ‘4 


saan tac sie aa ae ara d 


y 


. _ gatdwthe Court and concurred in the judgment in Robinson 


; a 


The Sapreme Court of the United States has’ laid down 
substantially: the same rule in Robinson ve. Elliott, 32 Wail., 
518. : The deed there was declared to be fraudulent and void 
in law, “bat there were peculiar circumstances in the case. 


There was an express stipulation that the mortgagors might. 


deal with the mortgaged property es their own. They might 
‘eell it:and apply the proceeds as they pleased. Davie, Justice, 
-, dling thn eplton of the Crete tat win spe 
“ Whatever:may have been the motive which actuated the 
_ parties tothe. instrumest, it is manifest that the necessary 
" > gegult.of shat they-did was to allow the mortgagors, under 
/ eover of the mortgage, to sell the goods as their own and 
- Spprepeiote the procends to their own purpose, and this for 
an indefiaite-length of time.” 
Amedenmenting apon this casd in Miller, Assignes, vs. Jones, 
Ub Ballenal Bankruptey Register, 150, Strong, Fustios, who 


| tt Milllalt, anges. * Rebineon 0. H2iliot was not intended to rale 
agente dates nertgnart wight ne be retained 
| retained by the express agreement of 
, This wes in effect eeagtigr Tt was the 
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whether an instrament in writing. ie of .iteelf 0 frend.ip Jaw, 
the anamer snmek 9: maama Sar sla af, Rae inateeMee RR 


' Iv'—PRovisioNs OF THE TaUe?. 
| 


; The deed of trast now in question provides: | 

1. That the moctgagore were to remain is pomeaion, 207 
: 2. Were to sel] for case ONLY. 

; 3. Were to collest the debts. 

| 4. Deposit the proceeds in bank, weakly. : 

5. AU under the direction and. control of the trustess. : 
6. To be applied under the same direction.and control, 1st 


to replenishing the stock by euch small bille as may be agreed 


in the order designated. 


a them, when the same chall become due, or if for any ether cnuss 

the tructess 20 elect, hey are expressly authorised to take pessee- 

sion of the goods ond credits, dispose ofthe came ondapply 

q the proceeds as the trust directs. | 

| As all the preferred debts were notes in bank, either dad - 

oF to be due in sinty days, it ts ssen that the possession of th 

mortgages could be retained but a short time. = 

dnd com ts thet peatialen rott alr ean; tab ely 
theire as the agents and enployan of the iructens « Thy had’ 
no power to eal, to collect or uss the property, for their'ows 
benefit; but were expressly end-rigidly required to etll for cad 

A Cee ie ee eae 

the trustess ead: for the benefit of the creditdrs. 

Contrast the provisions of this trast with the providces'el - 
the ‘trust in Robinson vs. Bilctt. ‘The lateer provides:'“Aad 
it be hereby expressly agreed that entil-defealt shall be teat” 
in the payment’ of some enc'of ‘said notes or é i 

; renewal thereof, the parties of the fest patt (aoctgagiieyindy . 

remain is pomcesion of sili’ goods, wares’ sod ‘morthudien, 

% ees oe, ae ae ‘ as nis 


; . aye 


upon, and 2d, to the payment of the debts or renewals theredf | | 


7. Pde fbn pousd Grediunenelte: 


; were best acquainted with the customers to whom 
y <;, they hadsextended credits... So held in Tomphine es. Wheder, 
B.. . 16 Pet.,108; Burrill on Assignments, 871; Dewey ve. Little- 
ee 4 eee near a. Buty haul, 
te Buk vs. Wilson, 3 weed K4., 210. 


tha _\\V—DEED OF TRUST HOT FRAUDULENT IN PACT. 


_ [purpose ce the part of the vendos, anlos the vendee partici- 
_- paten:im:or shad. notion of euch purpose. Lassiter ve. Davis, 
© 6M 0,408 ;. Reiger vs. Davie, 67 N. C., 185; Humphrey 
vs. Ward, 74 N.C, 784; Worthy ve. Ooddell, 76 N. C., 82. 
f; ©. Doitheseamp effect is Astor ve. Walle, 4 Wheat. 466, upon 
+2.’ ‘typevestrectinn ofthe Ohio statute, which is cimiler to oars. 
i. ~ Go.te-the.most recent case decided in the Sapreme Court of 
Be ” ‘tans, United Gentes, Pracit.cs. Wilson, February 28, 1881, 
 gapested.ta 108 U.S. Reps., p.. 22. Widd,.J., delivering 
. -theopinion of the Court, eays:: “Where a deed is executed 
- fae gp zalesble and ‘adequate consideration, without. know!- 

"lent nem fr Sedans nn oem 


A 4 i * ‘ 1 & 
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Ireds, 471; Leake 00, Sloan, 68 ¥, C,,667; Big m. Hoo, , 


€0 0, 14h Pemphina Wheder, 16 Pet, 206," 
The Federal Qourte will 


will follow the doctionn of the Coasts 


of last resort in the State where conveyances fs made, fa pate- 
ing apos ise validity as to creditor. Alias on, Maagng,, 18 


Wallace, 361. 
apply the rules.of evidence to these principles “De 


“nials ia answer to a bill ia Equity when they ave responsive 


“to the allegations of the bill must be recsived as evidences. 
“Courts of Equity cannot decree against such denials on ‘the 
“testimony of a single witness. The rule is universal thet 


“the complainant mast hiave two witnenes, or one witsess tad fee 


“eorroborative ciroumetancss, or he is not entitled to. relief. 

“The rule stands upon the renson that when the 

“ealle upon the respundent to anewer allegations, 

Pentpraactnterty om oer eta 
“any other witness, and the complainant cazact 


« the balance of the proof is in ie fever.” ‘Tay lo a 


he adaien 


the grantors also deny fraudulent iutent or purpose; and tie; 


plalotif? fale to prodoce a single witness to fx thent with sack i 


knowledge. 
Even if the letters or declarations of Montgomery is 


Tare is so evidence om the: part of the plat then the % 
«trust wae mismasaged, although the fe beldip-‘made 
in the bill, nor that the grantors ‘any, the isast-fiend- 


ulent, benefit by their short possession. On the contrary; the 


evidence is conclusive that the ‘propesty conveyed: im’ the: ae 
deed. of trast has been faithfully aduinistered accondigg t6 “© 
thie terme of the trust in the payment of the existing tens 2 


fide dabie. 


mii tain Sg if hy mn a Bist 
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__“It.te true, thet the deed: was executed the 24th April, 


1876, and was not registered until the 11th of July following. 
This, however, is no hadge of fread, fur until registration the 
deed, an to creditors, was as though it hed no existence. The 
North Carolina statute, Bat. Rev., Ch. 35, 8. 12, provides: 
- “That no deed of trust or mortgage fur real or personal estate 
shall be valid at law to pass any property against creditors or 


 _ Amdin Robinson ve. Willoughby, 70 N. C., 358, the Supreme 
Court said: “Since thet statute, the decisions have been uni- 


"ate registeres!, and that they take effect only from atd |. 
Seerereias oY foetal Sore mented toe ond 
- Bee slin, Flemming ve. Bowgin, 2 Tred. Hy., 584; i. 
. {Beis 30 elo, the ded of test bad wo, exienes | 
- autil the ith of July, when it wes registered. Between the ) 
> Fence haeh aed tec t0h ot dele tageneny. of tee re : 
SSP RES sepeatinn end gnle.st the dnstanse of ony eved- 


sodiiien. ‘Cartainly the plaintiff, and cred- 
bbe. bless bevy, no ground uf complaint, for 
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pes Re 


oaly..of deeds thet take 
: i. i ae mn thelr cowntion, od re 


when produced relate beck to 


the date of executice. Se woven biph hit wet 
takes effect only from registration if unregistered is a tadge 
of téaal os to poo-enteting eoudlatt “The bare stateme bes ane 
Ps euch a proposition carries its own refatation. Wreiae tices 
ty Nor- isthe provision in the trust thet any renewals of the 
“ notes in the bank should be paid say badge of fraud, for 
y" in the instractive case of Miller és. Jones, before cited; euch 4 
‘ provision was inserted and the deed was sustained:’ : It ts 0 
usual provision in such deeds, and especially where the notes 
are due to banks whose rules require prompt fesewale, = 
The attention of the Cuurt is called to-an alleged discrep= 
ancy between the date of a note secured in the trust sadthe 
date of the same note as shuws by the bank exhibit, prodactd 
in evidence by the defendants. In the deed of trust, thencte se 
4 is recited to have been made aad money borrowed om the 96th, a 
of April, the date of the desd, while the bank exhibit dows 
it to have been made'the 24th of March ; . The 
) date in the bank exhibit is merely a clerical mistale, the Gut’. 
date being the 24th of April, ‘as recited in the trast. As the 4 
plaintiff's bill makes the deed of trest « part uf’ hie cate, ind 
makes no allegation of a false date of the note, or say "ploof <~ 
of {t, he should be held to the’averments of his own | aaa 
_ the recitals of the deed of trust which he exhibits, *: ce 
date of the aute for $3,000 is at all material, the. sownsel of 
defendants beg to snbsait a corrected and duly. verified’ sipy 
of the bank statement, showing the clerical misiahe, sad thet 4 
ina toe ee , 
recited in the deed. "ee 
Vi—FINALLY. 


The care and evidence established the fillowing facts: 
aineondheratrenntinaticen inten enamine: co ee 


Se ty. 
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2 It wae made to avear bone fide debt, wot denied. inl ‘ <i 


3. ho 'crnate of Une Goes whnteb deus Ode Gianna : 
the trustees. 


: esr merEnErre were the agents end smplopess:et the | 
Ah The bosiom was changed as the trest provided They * 


> ‘mlves with all family purchases out of the store, and acsounted 
Bas” therefor to the trustees, and recsived no benefit from the 


trust, bagond their salaries. 
ais They. made regular statements to the trustees, and remit- 
z. _ taners to the Commercial National Bank, of which one of the 
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two invalid brothers. 
The court ruled: That the deed in form or fact was not 


voluntary or a gift within the meaning of the enabling act. 
It is founded upon a valuable consideration in the undertak- 


ing assumed by the grantee. * * 

This contract as truly constitutes a valuable consideration, 
passing between the parties as the payment of money or giv- 
ing a note or bon’! for its payment. 

The legal operation does not then depend upon the value 
of the reserved estate, but upon the intent with which the con- 
veyance is made. * * * And this intent ought to be 
shared in by the grantee. 

The deed being absolute, it must be shown that the grant- 
ees knew of the intent of grantors to defraud their creditors, 
or participated in it. 

Savage vs. Knight, 92 N. C.493; Worthy vs. Brady, Supra. 
Moore ve. Hinnant, 89 N. C. 459. 

But the inquiry is, was this the purpoee of the assignment (to 
defraud creditors) and if so, and it was participated in by the 
assignee or party to take benefit under it, the assignment is 
invalid. 

Smith C. J. in Moore vs Hinnant, 89 N. C. 459. 

The evidence in the case does not show any knowledge on 
the part of trustees of an intent of the grantors to hinder delay 
or defraud their creditors, or of any participation in it by the 
trustees. The amount of debts mentioned in the deed is 
$14,470 and it is not pretended the trustees ever received from 
the trust estate sufficient funds to discharge these debts. 

All the circumstances of the case indicate good faith on the 
part of the trustees, 

Respectfully submitted, 
W. W. FLEMMING, 
WILLIS B. DOWD, 
Counsel for Defendants. 


In Worthy cs. Brady, 91a N. C., 268, when a father cun- 
veyed laud to a sun in consideration of the son’s supporting 
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- We understand that the petition for the writ, 
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instituted, or had been instituted, nor that he had any 
PS opportunity, whatever, to be heard regarding his said 
oe conviction. It-will also beseem that the said Terry, in 
his application, makes oath that— 

“did onies wee made by ssid cent in thes abomeef 


It is due to say regarding the first point here sub- 
mitted, to wit, that the fact of service of notice will not, 

im a case like this, be presumed from the fact. that the 

= court rendered a judgment, is-by us not regarded as at 
peek sane the fact of no notice is estab- 
eee ak: and it is also due 
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that there ie no indication in the record thet thesapuned “a 
was present in court either when the ies: Ss 


when he was adjudged guilty, therefore, the presamp- 
Sn heel ta ea hk aa mena 


“As the 2 
the sense 


gach facts as go, not to the merits of the case, but to the 3 
of jurisdiction. } 
The reason for this rule is stated in thess-worde: 


xia jieScie te pepo oe age 
limited jurisdiction, the 
the case .is that it is without 


trary gens from the ‘resord.” Borg sais : sf 
Roberteon e. Case, 07 U. a, 46. 4 
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SS 3s is no answer to the proposition just stated (that the 
a record fhile to disclose jurisdiction for the purpose of 
eS making the order of imprisonment, since it fails to show 
a that notice was served upon the contemnor, and further 
; fails to show that he was present in court when he was ' 
condemned) that the record shows that the effenss was 
committed in the presence of the court. gers i 
:', . This is obviously. so because no legal presumption 
e:<’* eFises out of the fact that the offense was committed in 
s. - instituted immediately or that contemnor remained in 
E . court after the alleged offense, or that he received any 
~ ' notice of the prosecution. Many considerations show | 
law, strictly and technically an independent action or 
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The same thing, in legal effect, is repeated in 
Hayes v. Fisher, 102 U!&., 122. 

In Ja re. Childs (22 Wall., 168) this court said, speak- 
ing of judgments in contempt cases: | a a ann 
ee een SO ee es ee eae 
for the dierepect of the court or it der, and, 
of him 
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6 
benefit of the suitor in court, whereas the 
case of Kearney and the case of Orleans v: Steamship Co- 
were distinguished as cases strictly punitive and criminal 
in their character. 
Although it may not have been strictly necessary to 
allude to this distinction regarding the two classes of 
jodgments in contempt, yet we deemed it best to do so 
in order to say, as we do now, that it is impossible to 
question the proposition that the judgment in the present 
‘ Case was one wholly independent of the case on trial 


° *  qghen the alleged contempt was committed, and strictly 


eruminal in its nature, and, therefore, one where no pre- 
sumptions will be made that the court had jurisdiction 


to inflict the punishment, because the court may have had 


sumed from the fact that the court may have had juris- | 
ne ree wane Snarngs Seesee. 
” "Whet hes now been stated is, we am ” 


ju tho Telator’s pplication of 0 fact. going to the jurio 


Justice: Miller, in the opiniow of the court in Bogert 


does as a matter of law or fact exist, and will then “make . 
inquiry into the cause of the restraint.” We have, in this 
Bi. case, distinctly averred a fact which we shall presently 
proceed to show goes directly to the jurisdiction or power 
to render the judgment in.contempt. This fact, to wit, 
the fact of the absence of the Relator from the court at the time 
A his conviction and the total want of notice of any such pro- , 
cseding as resulted in his conviction, is the one so sug- 
y ee which defeats the jurisdio- 


: ea \ OS a Ee 
juriediction was that the witness could not, under the 
laws of the United States in force, be called as a witness 

: or required to answer the questions which he refused to 
answer, and for which refusal the judgment in contempt sis ! 
‘ was inflicted. That, in legal effect, is precisely like the 
objection here made to the jurisdiction to inflict this im- 
' prisonment. 


~ 


e _- We now proceed.to the main point in the case, namely, 
$e it trae, as a matter of law, that, before conviction in a 
-. yqgigadmal prosecution for contempt, there must be oppor- 
<eamity to be heard—eomething that amounts to notice 
«that be is accused, and with opportunity to make defense? 
‘it may be proper to make some preliminary sug- 
+ One we make is that the present point is not 
tit was not within the power of the court in-_ 


“If the be committed in the ae 

the offender may be tusintly apele 
oned at the discretion of the ye 
_ proof or examination.” 


mus have the pies tetheabareunnuniainitinsiiba 
againad. He was allowed, without hint that he was te 


be prosecuted, to dopart from the court. As Relator’s 
application shows, he had gone away from the court— 


had no knowledge or suspicion that he was being prose- 
cuted for contempt until after he was condemned in his 
absence. 


Another is that this is nota 


preliminary 
case where « party is, by due process or the like, ectually 
brought tn court, and where he is therefore bound to 


had any notice of such proceedings, or that he was 
present when he was condemned. 
We, therefore, submit that we are brought to the naked 
question whether, in these Federal courts, of limited 
'. Jurisdiction, a record tesulting in imprisoning a man for 
criminal contempt must not show, in some way inde- 
3 pendently of the averment. that the contempt was committed é 
the face of the court, that he had notice of the prosecution 
‘<<. . . which resulted.in his imprisonment? 
.» 2. In answer to this question, counsel cannot at the outeet 
. » do better than to quote the language quoted by Judge 
*-. @oolie, (Constitutional Limitations, note 2, side page 408, 
top page 504,) where the rule on this subject is stated in 


>» &Nores oP sour KIND 18 THE VITAL BREATH THAT 
.  ANIMATES JUDICIAL JURISDICTION OVER THE PERSON. It 
1S THE PRIMARY ELEMENT OF THE APPLICATION OF THE 
_ Powsr. It w OF THE ESSENCE OF A CASE. 
f. I? THERE CANNOT BE PARTIES, AND WITHOUT 
‘THERE MAY BE A FORM OF A SENTENCE, BUT NO 


I erecta. suchas. 000. 
Cooper ¢. Board of Works, 14 Common Bench, 
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de not 6 judicial bie vighte, and is anil 


Sed to topped ta any other toch” 


In the body ct ean he Jain 


actual or coneinpelive, Som a valid 
tights, is edmitted. ntil notice is 
no 


tha opinion by 
in St. Ciair «. Cox, 106 U. 6, 366, and of Jastion ' 
Pana v. Bowler, 107 U. 8, 545. 


There is in note 5, p. 282, book 4 of Sharswood’s Black- 
stone (edition 1888) a valuable collection of the authori- 
ties and of the utterances of the courts upon this subject, 


. s 4 and relating to these summary trials. We quote from 
By that note, as follows: 
“ He who decides a case without hearing peat ara 


though his decision ee Sree 


Which is adopted as a principle of law by Lord Coke, in 
Baggs Case, (11 Co. Rep., 99.) A summons is éndispensably 
required in all pendf proceedings of a summary nature by 
ae justices of peace. (Rex v. Dyer, 1 Salk., 181; 6 Mod., 41 ;) 
— ne eee) It ie 
i-* - dedlared by Lord Kenyon to be an invariable rule of law 
(Rex e. Benn., 6 T. R., 198); and it is stated by Mr. Ser- 
~ Jeant Hawkins to be implied in the construction of all penal 
statutes. (1 Hal., P. C., 420.) So jealous is the law to en- 
fence this equitable rule that the neglect of it, by a justice, 
_ém proceeding summarily without a previous summons fo the 
Sect apes dias af acae’y Beach ty, proper for the inter- 
of the Court of King's Bench by information (Rex v. 
4 2 Lord Raym., 1407; Rex ». Simpson, Sira., 
ame ten ‘». Allington, éd., 678), which has been granted 
Sag gee amemeley 
Rex v. Harwood, 2 Stra., 1088. 
_ 3 Barr, 1716, 1768. 
Rex'e. Constable, 7 D. & R., 663. 
ee 


"ae enews now cited (though we will edd others) aze 
| linea obi ie grr proposition that, 


even where the alleged contempt is. committed inthe . 3 
face of the court, and where, therefore, no opening prosf 
is required to establish, prime facie, the fact of contempt, 
Were the law otherwise, it would he.quite possiblefee 
the courts to construe a gesture, a frown, an inadvertent 
sentence, or anything eles that the fancy of the judge. 
might deem to be an insult, into a contempt of court; 
might allow the matter to pass over in silence at the 
time of its occurrence; and might, afterwards, (houm. 
then noticed by the court, as was true in the case at har, 


and if hours after, thea days, monthe, or even yout, after 


prisotied, without his having previously had a suépiéion 
that he was regarded Ns Se ot SS eee 
much less, had an opportunity to defend. 


V. 


Having stated these cases in support of the proposition 
that an alleged contempt in the face of the court, and mat © & u 


prosecuted 
and due accusation and Sopertanity to ached, woe 
turn to some authorities more diveetly in point wpom thd ality 
facte of this case. ea 
) Jer Pollard (The Law Roper 3 Petry Coma re 
coward wich ose cmewapme. — ms 
Earle, Lord Justice Wood, Lord Justices 
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James William Colville, and Sir Edward Vaughn 
Williams. The facts were substantially as follows: 

A barrister by the name of Pollard was adjudged 
guilty of contempt, the contempt consisting of alleged 
contemptuous language, spoken in the presence of the 


court, and addressed to the Chief Justice on the 27th of 


June, 1867. ‘Phe Chief Justice, although he censured 
the barrister at the time of the offensive utterance, yet 
didnot, hereon, nspone any pnaly forthe contempt, 
but said to the barrister that uhless he apologized the 
¢ase of his client would be adjourned over. Against this 
the barrister protested because prejudicial 
‘to the rights of his client. But the court did 

the case over. On the second day after the above occur- 
--Senees, to wit, on the 29th of June, the court, in the 
-, [presence of Pollard, asked if any barrister had anything 
$e communicate to the court. Thereupon Pollard arose, 
errr eon ne eeneeet of thn cited om 
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.epoligozed, and, on a subsequent day, he was heard, before 
-eonviction, by the judge regarding his contempt, but was 
sentenced without a statement by the judge of the acts 
-deemed contemptuous, and without an opportunity of 
being heard in his defence after such statement, and 
“without notice other than as already stated. 
~ One of the cases relied on by counsel for Pollard in the 
“Se sbave case was that of Baggs (11 Coke, R., 99, c). There 
| Si ‘the alleged contempts were in the presence of -the body 
&, ,  contemned, and ajudgment was passed without giving 
a pportunity to defend, and the court held, amongst other 
‘things, that even if the body had jurisdiction to punish 
for contempt, still ‘the jndgment was void for want of 
gach opportunity to defend. In this case Lord Coke 
‘adopts a 8 principle of law the maxim that “He who 
/@ case without hearing both parties, though his 
: decision may be just, is himself unjust.” 
.- pother case relied-on by counsels in the Pollard Case 
was that of Regina ». The Archbishop.of Canterbury (1st 
Bees "Fille & Ellie, 664), where Lord Campbell asserts that “Tt 
Seas wenenet the first principles of justice that no man should 


ey hes a right to be heard before he is 


Se Setiet in Recher in 1882 (2 Crompton & 
foe This is a case wherein Chief Baron Lind- 
ta enor te aoeee cotane 
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ecclesiastical duties ‘of a benafier are inadequately pers. Bee 
formed, he may require the to nominate a fit o 


person to assist; yet it was held; in that case, that the 
removal of the incumbent was illegal and void for want . 
of opportunity to be heard; and this, although the 
Bishop's requisition contained the words “ whereas it ap- 
pers (to us of our own knowledge,” &c. 

The ground of this decision is pafficiently indicated by 
the following sentence from the opinion of Bailey, Baron, 
(p. 517.) He says: 

“There is the case of the King v. 


And it was upon this 
curred in holding what was Bares 
note : 
PRE: that the requisition upon which 
ete. pony fe were ivaniied tanta the nateonal 
—o as the party had no opportunity of 


This case of the-Arehbishep (cupre), 
cisely in point in the case at bar becat 


in it. It was a case where the statute per: 
to act upon Ais cin knowledge exel 

where the Bishop certified that the facts, upon 
acted, were within hie eun knowledge, but in 


’ The case of King v. Cambridge University (8th Modern 
RBP, 164) wes one where, by mandamus, a member 
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Harris, Comb., 447 ; The People 2. Winchell, 7 
_ 6§26; The People & Clark, 1 Parker, C. R., 961; 
Hughes, 2 Ala, 102; Hooker ¥: Commonwealth, 13 Gis 
008; The People s. Kehles. 5 Cal. 73; Loti 4005 


ties are yet in yiew of the court: (Steckham 

ist Bing., 365; Ropers Whitchesds, 1 Ath, 57; 

v. Demme, J.B. Wallan, 77) 
ie weald be nesdiom to enthesities | 

matter so plain. The truth ie that we have 

able to find, in the whole history of the common ii 

cingle case where a judgment for contempt, ot, i= 


any other order condemning a citizen, wee stone 
stand, and where the condemned had, as in this cus, 2 
notice that he was accused, or opportunity to in 


eourt, purges the contempt and entitles the prisoner to 
his discharge absolutely. That point, s0 made by the 


recites two matters of which the accused was found 


- » guilty—one resisting the marshal in execution of the 
ander of the court to remove the wife of the accused, and 


petition of the 12th expressly and solemnly de- 
__ ile the existence of any intention, in anything done or 
2 anid, of resisting the execution of the court's ofder; also 
| j that, either in the court or elsewhere, the accused 
ed: the marshal, or attempted to, with a deadly 
4, and avers that the accused hdd no intention, in 
he matters recited in the judgment, to do any- 
espectful to the court or the judges. 

Serer neat Sets the point ia thet thir petition 
‘evil intention, &c., was entitled to and should 
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en accorded by the court the full and entire 


penal a Sestengy of mien 
cited the case occurring in 1765, where ‘Mr. 
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_ Attention is called to the language of the court upon: 
pages 257 and 258. To the same effect is the caso. ’ 
In re. B. F. Moore, et al., 68 N: C., 408. eit 
Ex-parte Buggs, 64 N. C., 217, 218. 
In re. Walker, 82 N. C., 98, 99. 


supra. The Court says: 
“ Now this essential fact of infention in the 
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Rapalje on Contempt, the author states the law on. 
this point (p. 166, sec. 121) as follows: : 25 all 
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defense—would be to obey the plainest and the 
mandates of the organic law. 


Pak. 


The petition of David 8. Terry ‘ - al é nah 
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and unlawfully assaulted said marshal with a deadly 

with intent to obstruct the administration of 
iaalion and to resist such United States marshal and the 
execution of the said order ; : 

“And whereas, the said David S. Terry was guilty of a 
contempt of this court by misbehavior in its presence 
and by a forcible resistance in the presence of the court 
to a lawful order thereof in the manner aforesaid : 

“Now, therefore, be it ordered and adjudged by this 
court that the said David S. Terry by reason of said acts 
‘was and is guilty of contempt of the authority of this 
court committed in its presence on this 3d day of Sep- 
tember, 1888 ; : 

“And it is further ordered, that the said David 8. Terry 
be punished for said contempt by imprisonment for the 
term of six months, | 

“And it is further ordered: That this judgment be 
executed by imprisonment of the said David 8S. Terry in 
county jail of the county of Alameda, in the State of 
California until the further order of this court, but not 
exceed said term of six months, 

“And it is further ordered that a certified copy of this 
order, under the seal of the court, be process and warrant 
for executing this order.” 


ses 


. ‘That.said order was made by said court in the absence 

of your petitioner, and without hia having any notice of 
the intention of said court to take any ing what- 
ever in relation to the matters referred to in said order. 
and without giving your petitioner any opportunity what- 
ever of being heard in defense of the charges therein 

And your petitioner further showeth : 

That on the 12th day of September, 1888, he addressed 
to the said Circuit Court a petition duly verified by his 
gath, in the words and figures following, to wit: — ."'* 
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- gourt or the judges thereof, or to an 
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“In the Circuit Court of the United States, Ninth Oir. 
cuit, Northern District of California. 


“In the Matter of Contempt of Davin &. Tsay. 
“To the Honorable Oirewit Court aforesaid : | 


“ The petition of David 8. Terry respectfully represents: 
“That in all the matters and transactions coourring in 


the said court on the 3d day of ber, i 
which the order in this pation. Saniened 9 co 
did not intend to say or do 


when petitioner’s wife, the said 
arose from her seat one ee ee 
petitioner used every effort in his power to 
resume her seat and remained quiet; and he did n 
to a her in her acts > when 
the order that pena wife be removed 
from the court room, your petitioner arose from his seat 
with the purpose and intention of himself 
from the _ — -_ peaceably, and 
intention or esign obstructing or preven 
ecution of the said order of the court; that 


until the said marshal had assaulted himself, and had in 
his presence violently, and, as he believed, unnecessarily: 
assaulted petitioner's wife. — 

“ Your petitioner most y avers that a 
drew or attempted to draw = 
kind ae in said court 
— or attempt to assault the Visited Ses States marshal 

rree gine 4 weapon in said court room or elsewhere— 

in this cummed he ae 
after he had left said court room he heard 
in one of the segs. of the oe States he rocagtaed 
Seer 
that o wife, an 
scare 

—_ a crowd of men that Ke 
r petitioner then for 
side Se tee a amall sheath knife at oa 


way into said room through the 
States marshal; the door of this 
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img to those standing in his way in said door that he did 

not want to hurt anyone; that all he wanted was to get 

in the room where his wife was. The crowd then parted 

and your petitioner entered the doorway, and there saw 

a United States deputy marshal with a revolver in his 

hand pointed to the ceili of the room. Some one then 

said: ‘ Let him in, if he will give up his knife,’ and your 

ot immediately released hold of the knife to some 

one standing by. 

“In none of these transactions did your petitioner have 

* the slightest idea of showing any disrespect to this Hon- 
orable Court or any of the judges thereof. 

. ‘That he lost his temper he respectfully submits was 

a natural consequence of himself being assaulted when 

3 he was m an honest effort to peacefully and quietly 

Fae enforce the order of the court so as to avoid a scandalous 

2. scene and of seeing his wife so unnecessarily assaulted 


™  Wharefe “~~ 

" re your petitioner respectfully requests that 
this Honorable Court may, in the light of the facts herein 
stated revoke the order made herein committing him to 
prison for six months. : 
_ “And your petitioner will ever pray, &c. 

“Dated September 12th, 1888. 


“STATE OF “rete gad 
lameda, 


“David 8. Terry, being duly sworn, deposes and says: 
“That the facts set forth in the foregoing petition came 
true to the best of his knowledge and belie ae 
. . S. Terry. 


“Subscribed and sworn to before me this 12th day of 


“"omaes 1888. 
ARIAL SEAL. | '  GrorceE M. SHaw, 


Notary Public.” 


And that on the 17th day of September, 1888, the said 
court declined and refused to grant to your petitioner 
the relief therein prayed for, or any relief. 

And your petitioner claims that the said United States 
Oircult Court had ‘no jurisdiction of his person at the 
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time it made the order hereinbefore set forth, and pos- 
sessed no lawful power to make said order, and that he 
was entitled to be relieved from his said imprisonment 
upon the filing of the petition aforesaid, and that said 
order of said court is otherwise illegal and unwarranted 
by the law of the land. 


Wherefore to be relieved of said unlawful detention . 


and imprisonment, your petitioner prays that a writ of 
Habeas Corpus to be directed to the said W. E. Hale, may 
issue in this behalf, so that your petitioner may be forth- 
with brought before this court to do, submit to and 
receive what the law may require. 

D. 8. Terky. 


STATE OF CALIFORNIA, 
County of Alameda, 
David S. Terry being duly sworn, deposes and says: 
That he is the petitioner named in the foregoing peti- 


UNitep States OF AMERICA, } 
a 


tion subscribed by him; that he has read the sameand 
knows the contents thereof, and that the statements 


therein made are true as he verily believes. 


D.S.Tenay.” 3 
Subscribed and sworn to before me this 22d day of — 


September, 1888. 
[sEa..] Frep. L. Burros, 
Notary Public in and for said County of 


Alameda, State of California. | 


Norz—The words “ W. E. Hale, sheriff of the county 
of Alameda, State of California,” were inserted over red 
ink erasure before signing. 

Frep. L. Burrow. 


